Attachment A

PROFESSIONAL SERVICES AGREEMENT
For
CONSTRUCTION AND WARRANTY PHASES
Between
THE CITY OF COLUMBIA, MISSOURI
And
SIMON OSWALD ASSOCIATES, INC.

THIS AGREEMENT by and between the City of Columbia, Missouri (hereinafter
called “City”), and Simon Oswald Associates, Inc. (hereinafter called “Contractor”), is
entered into on the date of the last signatory noted below (the “Effective Date”).

WITNESSETH, that whereas City intends to use federal and other funding to make
improvements as described below, hereinafter called the Project, consisting of the
following:

CONSTRUCTION AND WARRBANTY PHASE SERVICES

FOR THE CONSTRUCTION OF EAST AND WEST WINGS

OF THE MU HEALTH CARE PAVILION AT CLARY-SHY

COMMUNITY PARK, 1701 WEST ASH, COLUMBIA, MO
(Description of Project)

NOW, THEREFORE, in consideration of the mutual covenants set out herein the
parties agree as follows:

Contractor shall serve as City’s professional engineering, surveying or architecture
contractor in those assignments to which this Agreement applies, and shall give
consultation and advice to Gity during the performance of the services. All services shall
be performed under the direction of a professional engineer, or architect registered in the
State of Missouri and qualified in the particular field.

SECTION 1 - AUTHORIZATION OF SERVICES

1.1 Contractor shall not undertake to begin any of the services contemplated by
this agreement until directed in writing to do so by City. City may elect to authorize the
Project as a whole or in parts.

1.2 Authorized work may include services described hereafter as Basic
Services or as Additional Services of Contractor.

SECTION 2 - BASIG SERVICES OF CONTRACTOR

2.1 General

2.1.1 Perform professional Construction and Warranty Phase services as set
forth in Exhibit A - "Scope of Basic Services,” dated October 20, 2022 (hereinafter
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referred 1o as “Scope of Basic Services”). Setvices shall be conducted in accordance
with the U.S. Department of Commerce Economic Development Administration Standard
Terms and Gonditions for CGonstruction Projects, which is attached as Exhibit D, and U.S.
Department of Gommerce Economic Development Administration EDA Contracting
Provisions for Construction Projects, which is attached as Exhibit E.

2.1.2 Contractor will designate the following listed individuals as its project team
with responsibilities as assigned. Contractor shall dedicate whatever additional resources
are necessary to accomplish the Project within the specified time frame but will not
remove these individuals from the assigned tasks for any reason within the control of
Contractor without the written approval of City.

Name and Title/Company Assignment
Robbie Price AlA, Architect Project Manager / Key Contact
Jennifer Hedrick AlA, Architect Principal-In-Charge
Ryan Fuller PE, Mcclure Engineering Civil Engineer, Lead Engineer

Patrick Earney PE, McClure Engineering Structural Engineer, Project Engineer
Russ Vinson PE, Custom Engineering MEP Engineer, Lead Engineer

All of the services required hereunder will be performed by Contractor or under its
supervision and all personnel engaged in the work shall be fully qualified and authorized
or permitted under state and local law to perform such services.

None of the work or services covered by this Agreement shall be subcontracted without
the prior written approval of City and any work or services so subcontracted shall be
subject to the provisions of this Agreement.

2.2 Contractor shall furnish such periodic reports as City may request pertaining
to the work or services undertaken pursuant to this Agreement, the costs and obligations
incurred or to be incurred, and any other matters covered by this Agreement.

2.3 GRANT REQUIREMENTS: Contractor acknowledges state and/or federal
grant funds may be used to pay for the services. Contractor agrees to familiarize itself
and comply with all conditions and requirements for utilization of such grant funds,
including, but not limited to those set forth herein or attached hereto {collectively “Grant
Requirements™). Contractor shall include in contracts with its subcontractors provisions
that require subcontractors to comply with the Grant Requirements. CITY intends to use
federal assistance provided by the U.S. Department of Commerce - Economic
Development Administration (EDA). Neither EDA, nor any of its departments, entities, or
employees is a party to this Agreement. The EDA Contracting Provisions are included in
this Contract and all subcontracts or related instruments pursuant fo the provisions
applicable to such federal assistance from EDA.
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SECTION 3 - ADDITIONAL SERVICES OF CONTRACTOR

3.1 General

If authorized in writing by Gity, and agreed to in writing by Contractor,
Contractor shall furnish or obtain from others Additicnal Services of the following types
which are not considered normal or customary Basic Services. The scope of Additional
Services may include:

3.1.1 Financial Consultation
Consult with City's fiscal agents and bond attorneys and provide such
engineering data as required for any bond prospectus or other financing requirements.

3.1.2 Property Procurement Assistance
Provide consultation and assistance on property procurement as related to
professional services being performed.

3.1.8 Obtaining Services of Others

Provide through subcontract the services or data set forth in Scope of Basic
Services. Contractor is prohibited from holding a retainage on any payment to a
subcontractor that provides any services or work on this Project.

3.1.4 Preliminary or final engineering design of capital facilities except as
specifically identified herein.

3.1.5 Preparation of reports, data, application, etc., in connection with
modifications to FEMA floodplain definition and/or mapping.

3.1.6 Extra Services
Services not specifically defined heretofore that may be authorized in writing
by City.

SECTION 4 - RESPONSIBILITIES OF City

4.1 Provide full information as to Gity’s requirements for the Project.

4.2 Assist Contractor by placing at Gontractor’s disposal available information
pertinent to the assignment including previous reports and other data relative thereto,
including the items outlined in Scope of Basic Services.

4.3 Guarantee access o and make all provisions for Contractor to enter upon

public and private property as required for Contractor to perform Contractor's services
under this Agreement.
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4.4 Examine all studies, reports, sketches, estimates, Bid Documents,
Drawings, proposals and other documents presented by Contractor and render in writing
decisions pertaining thereto.

4.5 Provide such professional legal, accounting, financial and insurance
counseling services as may be required for the Project.

4.6 Designate Zach Nikin, as City’s representative with respect to the services
to be performed under this Agreement. Such person shall have complete authority to
transmit instructions, receive information, interpret and define City's policies and
decisions with respect to materials, equipment, elements and systems to be used in the
Project, and other matters pertinent to the services covered by this Agreement. The City’s
designated representative may be changed during the duration of this Agreement by
written notice from the City Manager, or City Manager's designee, to Confractor.

4.7 Give prompt written notice to Contractor whenever City observes or
otherwise becomes aware of any defect in the Project.

4.8 Furnish approvals and permits from all governmental authorities having
jurisdiction over the Project and such approvals and consents from others as may be
necessary for completion of the Project.

4.9 Furnish engineering data such as probings and subsurface explorations,
with appropriate professional interpretations; property, boundary, easement, right-of-way,
topographic and utility surveys; zoning and deed restriction; and other special data or
consultations, all of which Contractor may rely upon in performing its services under this
Agreement.

SECTION 5 - PERIOD OF SERVICE

5.1 This Agreement will become effective upon the first written notice by City
authorizing services hereunder.

5.2 This Agreement shall be applicable to all work assignments authorized by
City subsequent to the date of its execution and shall be effective as to all assignments
authorized.

53 Services shall be started within 10 calendar days of Notice to Proceed and
completed within 600 calendar days from the issuance of the Notice to Proceed. City
shall have the right to establish performance times for individual phases or elements of
the Project by delivering a written schedule setting out the performance times to the
Contractor.

SECTION 6 - PAYMENTS TO CONTRACTOR

6.1 Amount of Payment
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6.1.1 For services performed, City shall pay Contractor the sum of amounts
determined as follows:

6.1.1.1 For time spent by personnel, payment at the hourly rates indicated in the
"Schedule of Hourly Labor Billing Rates" (attached). Such rates include overhead and
profit. The schedule may be revised annually if the term of this Agreement exceeds one
(1) year. To be effective, any revision in the Schedule of Hourly Labor Billing Rates shall
be provided by Contractor to City as least thirty (30) days prior to work performed under
this Agreement to which such rates apply.

6.1.1.2 For outside expenses incurred by Contractor, such as authorized travel and
subsistence, commercial services, and incidental expenses, the cost to Contractor.

6.1.1.3 For reproduction, printing, long-distance telephone calls, company vehicle
usage, testing apparatus, computer services and computer-assisted drafting (CAD),
amounts will be charged according to the Gontractor's standard rates in effect at the time
service is provided.

6.1.1.4 For professional services rendered by others as subcontractor(s) to
Coniractor such as surveying, real property descriptions, soil borings, subsurface
investigations, laboratory testing, field quality control tests, progress photos, or other
activities required or requested by City, will be billed at the cost to Contractor.

8.1.1.5 For time spent by outside individual professional consultants employed by
Contractor in providing services to City, the cost to Contractor. Expenses incurred by
such outside consultants in service to City shall be reimbursable in accordance with
6.1.1.2 above.

6.1.1.6 Total payment for Scope of Basic Services and all other expenses and costs
to City under this Agreement and described herein shall not exceed Thirty Thousand
dollars ($30,000.00)

6.2 Payments

6.2.1 Contractor shall submit an invoice for services rendered to City not more
than once every month. Upon receipt of the invoice and progress report, City will, as
socn as practical, pay Gontractor for the services rendered, provided City does not
contest the invoice.

SECTION 7 - GENERAL CONSIDERATIONS

7.1 Insurance. Contractor agrees to maintain, on a primary basis and at its sole
expense, at all times during the life of this contract the following insurance coverages,
limits, including endorsements described herein. The requirements contained herein, as
well as City’s review or acceptance of insurance maintained by Contractor is not intended
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to-and shall not in any manner limit or qualify the liabilities or obligations assumed by
Contractor under this contract.

Commercial General Liability Contractor agrees to maintain Commercial General
Liability at a limit of liability not less than $2,000,000 per occurrence and $3,000,000
aggregate covering both bodily injury and property damage, including accidental death.
Coverage shall not contain any endorsement(s) excluding nor limiting Contractual Liability
or Gross Liability. If the contract involves any underground/digging operations, the
general liability certificate shall include X, C and U (Explosion, Collapse and
Underground) coverage.

Professional Liability Contractor agrees to maintain Professional (Errors & Omissions)
Liability at a limit of liability not less than $2,000,000 per occurrence and $3,000,000
aggregate. For policies written on a "Claims-Made” basis, Contractor agrees to maintain
a Retroactive Date prior to or equal to the Effective Date of this contract. In the event the
policy is canceled, non- renewed, switched fo an Occurrence Form, retroactive date
advanced; or any other event triggering the right to purchase a Supplemental Extended
Reparting Period {SERP) during the life of this coniract, Contractor agrees to purchase a
SERP with a minimum reporting period not less than two (2) years. The requirement to
purchase a SERP shall not relieve Gontractor of the obligation to provide replacement
coverage.

Business Automobile Liability Contracior agrees to maintain Business Automobile
Liability at a limit of liability not less than $2,000,000 per occurrence and $3,000,000
aggregate, covering both bodily injury, including accidental death, and property damage,
to protect themselves from any and all claims arising from the use of the Contractor’s own
automobiles, and trucks; hired automobiles, and trucks; and automobiles both on and off
the site of work. Goverage shall include liability for Owned, Non-Owned & Hired
automobiles. In the event Contractor does not own automobiles, Contractor agrees to
maintain coverage for Hired & Non-Owned Auto Liability, which may be satisfied by way
of endorsement to the Commercial General Liability policy or separate Business Auto
Liability policy.

Workers’ Compensation Insurance & Employers’ Liability Contractor agrees to take
out and maintain during the life of this contract, Employers’ Liability and Workers’
Compensation Insurance for all of their employees employed at the site of the work, and
in case any work is sublet, the Gontractor shall require the subcontractor similarly to
provide Workers’ Gompensation Insurance for all the latter’s employees unless such
employees are covered by the protection afforded by the Contractor. Workers’
Compensation coverages shall meet Missouri statutory limits. Employers’ Liability
minimum limits shall be $500,000 each employee, $500,000 each accident and $500,000
policy limit. In case any class of employees engaged in hazardous work under this
contract is not protected under the Workers’ Compensation Statute, the Contractor shall
provide and shall cause each subcontractor to provide Employers’ Liability Insurance for
the protection of their employees not otherwise protected.

Excess/Umbrella Liability The above liability limits may be satisfied by any combination
of primary and excess/umbrella liability policies.
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Additional Insureds Contractor agrees to endorse City and the United States
Department of Commerce Economic Development Administration as an Additional
Insured with a CG 2026 Additional Insured — Designated Person or Organization
endorsement, or similar endorsement, to the Commercial General Liability. The Additional
Insureds shall read “City of Columbia and the United States Department of Gommerce
Economic Development Administration.”

Waiver of Subrogation Contractor agrees by entering into this contract to a Waiver of
Subrogation for each required policy herein except professional liability. When required
by the insurer, or should a policy condition not permit Gontractor to enter into an pre-loss
agreement to waive subrogation without an endorsement, then Contractor agrees to
notify the insurer and request the policy be endorsed with a Waiver of Transfer of Rights
of Recovery Against Others, or its equivalent. This Waiver of Subrogation requirement
shall not apply to any policy, which inciudes a condition specifically prohibiting such an
endorsement, or voids coverage should Contractor enter into such an agreement on a
pre-loss basis.

Certificate(s) of Insurance Contractor agrees to provide Gity with Certificate(s) of
Insurance evidencing that all coverages, limits and endorsements required herein are
maintained and in full force and effect. Said Certificate(s) of Insurance shall include a
minimum thirty (30) day endeavor to notify due to cancellation or non-renewal of
coverage. The Certificate(s) of Insurance shall name the City and the United States
Department of Gommerce Economic Development Administration as additional insureds
in an amount as required in this coniract and contain a description of the project or work
to be performed.

Right to Revise or Reject City reserves the right, but not the obligation, to review and
revise any insurance reguirement, not limited to limits, coverages and endorsements
based on insurance market conditions affecting the availability or affordability of
coverage; or changes in the scope of work / specifications affecting the applicability of
coverage. Additionally, City reserves the right, but not the obligation, to review and reject
any insurance policies failing to meet the criteria stated herein or any insurer providing
coverage due of its poor financial condition or failure to operating legally.

7.2 HOLD HARMLESS AGREEMENT. To the fullest extent not prohibited by
law, GContractor shall indemnify and hold harmless the United States Department of
Commerce, Economic Development Administration, the City of Columbia, their directors,
officers, agents and employees from and against all claims, damages, losses and
expenses (including but not limited to attorney's fees) arising by reason of any negligent
act or failure to act, or willful misconduct, of Contractor, of any subcontractor (meaning
anyone, including but not limited to consultants having a contract with Contractor or a
subcontractor for part of the services), of anyone directly or indirectly employed by
Contractor or by any subcontractor, or of anyone for whose acts Contractor or its
subcontractor may be liable, in connection with providing these services except as
provided in this Agreement. This provision does not, however, require Contractor to
indemnify, hold harmless or defend the City of Columbia from its own negligence, except
as set out herein.
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7.3 Professional Responsibility

7.3.1 Missouri Licensure & Certificate of Authority

Contractor certifies that it is currently in compliance, and agrees to maintain
compliance for the duration of this Agreement, with all licensure requirements of the
Missouri Board for Architects, Professional Engineers, Professional Land Surveyors and
Professional Landscape Architects (hereinafter “APEPLSPLA”) 1o practice in Missouri as
a professional architect or engineer as provided under chapter 327 of the Missouti
Revised Statutes. To the extent required by Section 327.401 of the Missouri Revised
Statutes, Contractor understands and agrees that the person personally in charge and
supervising the professional engineering or architectural services of Gontractor under this
Agreement shall be licensed and authorized to practice engineering or architectural
services in Missouri, and that Contractor will keep and maintain a valid certificate of
authority from APEPLSPLA.

7.3.2 Contractor will exercise reasonable skill, care, and diligence in the
performance of its services and will carry out its responsibilities in accordance with
customarily accepted good professional engineering or architectural practices. If
Contractor fails to meet the foregoing standard, Contractor will perform at its own cost,
and without reimbursement from City, the professional engineering or architectural
services necessary 1o correct errors and omissions which are caused by Gontractor's
failure to comply with above standard, and which are reported to Contractor within one
year from the completion of Contractor’s services for the Project.

7.3.3 [n addition, Contractor will be responsible to City for damages caused by its
negligent conduct during its activities at the Project site or in the field.

7.3.4 Professional Oversight Indemnification

Contractor understands and agrees that City has contracted with Contractor based upon
Contractor’'s representations that Contractor is a skilled professional and fully able to
provide the services set out in this Agreement. In addition to any other indemnification
set out in this Agreement, Contractor agrees to defend, indemnify and hold and save
harmless the United States Department of Commerce Economic Development
Administration and the City from any and all claims, seitlemenis and Judgments

whatsoever arising out of City's alleged negligence in hiring or failing to properly supervise
Contractor. Gontractor agrees to provide City with Certificate(s) of Insurance evidencing
that all coverages, limits and endorsements are maintained and in full force and effect.

7.4 Estimates and Projections

Estimates and projections prepared by Contractor relating to construction
costs and schedules, operation and maintenance cosis, equipment characteristics and
performance, and operating results are based on Contractor’s experience, qualifications
and judgment as a design professional. Since Contractor has no control over weather,
cost and availability of labor, material and equipment, labor productivity, construction
contractor's procedures and methods, unavoidable delays, construction contractor's
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methods of determining prices, economic conditions, competitive bidding or market
conditions and other factors affecting such estimates or projections, Contractor does not
guarantee that actual rates, costs, performance, schedules, etc., will not vary from
estimates and projections prepared by Contractor.

7.5 On-Site Services

Project site visits by Contractor during construction shall not make
Contractor responsible for construction means, methods, technigues, sequences or
procedures; for construction safety precautions or programs; or for any construction
contractor(s') failure to perform its work in accordance with the plans and specifications.

7.6 Changes

City shall have the right to make changes within the general scope of
Contractor's services, with an appropriate change in compensation and/or schedule, upon
execution of a mutually acceptable amendment or change order signed by an authorized
representative of City and the President or any Vice President of Contractor.

7.7 Suspension of Services

Should City fail to fulfill its responsibilities as provided under Section 4 to
the extent that Contractor is unduly hindered in Contractor’s services or if City fails to
make any payment to Contractor on account of its services and expenses within ninety
(90) days after receipt of Contractor’s bill therefor, Contractor may, after giving seven (7)
days' written notice to Gity, suspend services under this Agreement until City has satisfied
his obligations under this Agreement.

7.8 Termination

Services may be terminated by the City at any time and for any reason, and
by Contractor in the event of substantial failure to perform in accordance with the terms
hereof by City through no fault of Contractor, by ten {10) days' notice. If so terminated,
City shall pay Contractor all uncontested amounts due Contractor for all services properly
rendered and expenses incurred to the date of receipt of notice of termination.

7.8.1 In the event of City’s termination of this Agreement pursuant to the above
section, all finished or unfinished documents, data, studies, surveys, drawings, maps,
models, photographs and reports prepared under this Agreement, shall at the option of
City become its property.

7.8.2 Further, Contractor shall not be relieved of any liability to City for any
damages sustained by City by virtue of any breach of this Agreement by Contractor and
City may withhold any payments due Contractor for the purpose of set-off until such time
as the exact amount of damages to City, if any, is determined.

7.9 Publications

Recognizing the importance of professional development on the part of
Contractor’s employees and the importance of Contractor's public relations, Contractor
may prepare publications, such as technical papers, articles for periodicals, and press
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releases, pertaining to Contractor’s services for the Project. Such publications will be
provided to City in draft form for City’'s advance review. City will review such drafts
promptly and will provide comments to Contractor. City may require deletion of
proprietary data or confidential information from such publications but otherwise will
not unreasonably withhold its approval. The cost of Contractor’s activities pertaining
to any such publication shall be paid entirely by Contractor.

7.10 Nondiscrimination. During the performance of this Agreement,
Contractor agrees to the foliowing:

7.10.1 Contractor shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex, age, national origin, ancestry, marital
status, disability, sexual orientation, gender identity, or any other legally protected
category. Contractor shall take affirmative action to ensure that applicants are
employed and that employees are treated during employment without regard to their
race, color, religion, sex, age, national origin, ancestry, marital status, disability, sexual
orientation, gender identity or expression, or any other protected category designated
by local, state, or federal law. Such action shall include, but not be limited to the follow-
ing: employment, upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training including apprenticeship. Contractor agrees to post notices in
conspicuous places, available to employees and applicants for employment.

7.10.2 GContractor shall, in all solicitation or advertisements for employees placed
by or on behalf of Gontractor, state that all qualified applicants will receive consideration
for employment without regard to race, color, religion, sex, age, naticnal origin, ancestry,
marital status, disability, sexual orientation, gender identity or expression, or any other
protected category designated by local, state, or federal law.

7.10.3 Contractor shall comply with all provisions of local, state and federal laws
governing the regulation of equal employment opportunity including Title VI of the Civil
Rights Act of 1964 and Chapter 12 of the City’'s Code of Ordinances.

7.11 Equal Employment Opportunity. During the performance of this Agreement,
Contractor agrees as follows.

7.11.1 The Contractor wili not discriminate against any employee or applicant for
employment because of race, religion, sex, sexual orientation, gender identity, color,
handicap, or national origin. The Gontractor will take affirmative action to ensure that
applicants are employed, and that employees are treated during employment, without
regard to their race, religion, sex, sexual orientation, gender identity, color, handicap or
national origin. Such action shall include, but not be limited to, the following: employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship. The Contractor agrees to post in conspicuous places, available
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to employees and applicants for employment, notices setting forth the provisions of this
non-discrimination clause.

7.11.2 The Contractor will, in all solicitation or advertisements for employees placed by or
on behalf of the Contractor, state that all qualified applicants will receive consideration for
employment without regard to race, religion, color, sex, sexual orientation, gender
identity, handicap or nhational origin.

7.11.3 The Contractor will cause the foregoing provisions to be inserted in all subcontracts
for any work or services covered by this Agreement so that such provisions will be binding
upon each subcontractor, provided that the foregoing provisions shall not apply to
contracts or subcontracts for standard commercial supplies or raw materials. The
Contractor will include the provisions of this section, in every subcontract or purchase
order unless exempted. :

7.12  Contracting With Small, Minority And Women’s Businesses.

7.12.1.1 If the Contractor intends to let any subcontracts for a portion of the work,
the Contractor shall take affirmative steps to assure that small, minority and women’s
businesses are used when possible as sources of supplies, equipment, construction, and
services.

7.12.2 Affirmative steps shall consist of:

i. Placing qualified small and minority businesses and women’'s
business enterprises on solicitation lists;

ii. Ensuring that small and minority businesses and women’s business
enterprises are solicited whenever they are potential sources;

iif. Establishing delivery schedules, where the requirements of the
contract permit, which encourage participation by small and minority businesses
and women’s business enterprises;

iv. Using the services and assistance of the U.S. Small Business
Administration, the Minority Business Development Agency of the U.S.
Department of Commerce, and State and local governmental small business

agencies;

V. Requiring each party to a subcontract to take the affirmative steps of
this section; and

vi. The Contractor is encouraged 1o procure goods and services from

labor surplus area firms.

7.13 The Contractor agrees to comply with pertinent statutes, Executive Orders
and such rules as are promulgated to ensure that no person shall, on the grounds of race,
creed, color, national origin, sex, age, or disability be excluded from participating in any
activity conducted with or benefiting from Federal assistance. This provision binds the
Contractor and subcontractors from the bid solicitation period through the completion of
the contract. This provision is in addition to that required by Title VI of the Civil Rights Act
of 1964.
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7.14 Civil Rights Act of 1964. Under Title VI of the Civil Rights Act of 1964, no
person shall, on the grounds of race, color, religion, sex, or national origin, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial assistance.

7.15 Americans With Disabilities Act. Gontractor shall comply with all applicable
provisions of the Americans with Disabilities Act and the regulations implementing the
Act, including those regulations governing employment practices. Contractor shall make
the services, programs, and activities governed by this Agreement accessible to persons
with disabilities as required by the Americans with Disabilities Act and its implementing
regulations.

7.16 Successor and Assigns

City and Contractor each binds themselves and their successors,
executors, administrators and assigns to the other party of this Agreement and to the
successors, executors, administrators and assigns of such other party, in respect to all
covenants of this Agreement; except as above, neither Gity nor Contractor shall assign,
sublet or transfer his interest in the Agreement without the written consent of the other.

717 Rights and Benefits
Contractor’s services will be performed solely for the benefit of the City and
not for the benefit of any other persons or entities.

7.18 Compliance with Local Laws. Contractor shall comply with all applicable
laws, ordinances and codes of the state and city.

7.19 Law; Submission to Jurisdiction Governing. This Agreement shall be
governed by, interpreted and enforced in accordance with the laws of the State of Missouri
and/or the laws of the United States, as applicable. The venue for all litigation arising out
of, or relating to this Agreement, shall be Boone County, Missouri or the United States
Western District of Missouri. The parties hereto irrevocably agree to submit to the
exclusive jurisdiction of such courts in the State of Missouri and waive any defense of
forum non conveniens.

7.20 Employment of Unauthorized Aliens Prohibited. Contractor agrees to
comply with Missouri State Statute section 285.530 in that they shall not knowingly
employ, hire for employment, or continue to employ an unauthorized alien to perform work
within the state of Missouri. As a condition for the award of this Agreement, Contractor
shall, by sworn affidavit and provision of documentation, affirm its enrollment and
participation in a federal work authcrization program with respect to the employees
working in connection with the contracted services. Gontractor shall also sign an affidavit
affirming that it does not knowingly employ any person who is an unauthorized alien in
connection with the contracted services. Contractor shall require each subcontractor to
affirmatively state in its contract with Gontractor that the subcontractor shall not knowingly
employ, hire for employment or continue to employ an unautharized alien to perform work
within the state of Missouri. Contractor shall also require each subcontractor to provide
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Contractor with a sworn affidavit under the penalty of perjury attesting to the fact that the
subcontractor's employees are lawfully present in the United States.

7.21 Missouri Anti-Discrimination Against Israel Act. To the extent required by
Missouri Revised Statute Section 34.600 and not in violation of the Federal or State
Constitution, Gontractor certifies it is not currently engaged in and shall not, for the
duration of this Agreement, engage in a boycott of goods or services from the State of
Israel; companies doing business in or with Israel or authorized by, licensed by, or
organized under the laws of the State of Israel; or persons or entities doing business in
the State of Israel. If any provision of this paragraph, or the application of such provision
to any person or circumstance, shall be held invalid, the remainder of this Agreement, or
the application of such provision to persons or circumstances other than those as to which
it is held invalid, shall not be affected thereby. This paragraph shall not apply to contracts
with a total potential value of less than one hundred thousand dollars ($100,000.00) or to
contractors with fewer than ten {(10) employees.

7.22 No Waiver of Immunities. In no event shall the language of this Agreement
constitute or be construed as a waiver or limitation for either party’s rights or defenses
with regard to each party’s applicable sovereign, governmental, or official immunities and
protections as provided by federal and state constitutions or laws.

7.23 Ownership of Intellectual Property and Work Product.

7.23.1 Any software, research, reports, studies, data, photographs, videos, negatives or
other documents, drawings or materials prepared by Contractor in the performance of its
obligations under the resulting contract shall be the exclusive property of the City of
Columbia and all such materials shall be delivered to the City of Columbia by the
Contractor upon completion, termination or canceliation of the resulting contract.
Contractor may, at its own expense, keep copies of all its writing for its persanal files.
Contractor shall not use, willingly allow, or cause to have such materials used for any
purpose other than the performance of Contractor’s obligations under this contract without
prior written consent of the Gity of Columbia; provided, however, that the Contractor shall
be allowed to use non-confidential materials for writing samples in pursuit of the work.
The ownership rights described herein shall include, but not be limited to, the right to
copy, publish, display, transfer, prepare derivative works, or otherwise use written works.

7.23.2 Notwithstanding the City’'s ownership of the work product, City acknowledges and
agrees that: (i) Contractor has the right to re-use any of its pre-existing know-how, ideas,
concepts, methods, processes, or similar information, however characterized, whether in
tangible or intangible form, and whether used by Contractor in the performance of
Services or not, at any time and without limitation, and (i} Contractor retains ownership
of any and all of its intellectual property rights that existed prior to the Effective Date
including, but not limited to, all methods, concepts, designs, reports, programs, and
templates.

7.23.3 Pre-existing works include inventions (whether or not patentable), works of
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authorship, trade secrets, technigues, know-how, ideas, concepts, algorithms, and other
intellectual property which existed prior to commencement of this Agreement. No
property rights to any pre-existing works shall enure to the City. To the extent that
Contractor incorporates pre-existing work into a derivative work for City, Gontractor will
retain ownership of such derivative work, except for those items identified in Paragraph
9.a above, and provided that it hereby grants City and EDA a royalty free, nonexclusive,
perpetual, non-transferable, non-assignable, limited license to use the work solely for
internal purposes. The work product cannot be used for any outside jurisdiction without
written permission from Gontractor.

7.23.4 EDA and Rights of Federal Government. Contracts or agreements that include the
performance of experimental, developmental, or research work must provide for the rights
of the Federal Government and the City in any resuiting invention as established by 37
CFR part 401, Rights to Inventions Made by Non-profit Organizations and Small Business
Firms under Government Grants, Contracts, and Cooperative Agreements. This contract
incorporates by reference the patent and inventions rights as specified within 37 CFR
§401.14. Contractor must include this requirement in all sub-tier contracis involving
experimental, developmental, or research work. GContractor shall comply with all EDA
requirements and regulations pertaining to copyrights and rights in data.

7.24 Conflicts.

7.24.1 No salaried officer or employee of City and no member of Gity Council shall have
a financial interest, direct or indirect, in this Agreement. A violation of this provision
renders this Agreement void.

7.24.2 Any federal regulations and applicable provisions in Section 105.450 et seq. RSMo
shall not be violated.

7.24.3 Interest of Members of the Gontractor. No member of the governing body of the
Contractor and no other officer, employee, or agent of the Contractor who exercises any
functions or responsibilities in connection with the planning and carrying out of the
program, shall have any personal financial interest, direct or indirect, in this Contract and
the City of Columbia shall take appropriate steps to assure compliance. Contractor
covenants that it presently has no interest and shall not acquire any interest, direct or
indirect, which would conflict in any manner or degree with the performance of services
to be performed under this Agreement. Contractor covenanis that it presently has no
interest and shall not acquire interest, direct or indirect, in the project area, study area,
site, or any parcels therein or any other interest which would conflict in any manner or
degree with the performance of its services hereunder. Gontractor further covenants that
in the performance of this Agreement no person having such interest shall be employed.

7.24.4The City’s officers, employees, or agents shall not engage in the award or
administration of this Agreement if a conflict of interest, real or apparent, may be involved.
Such a conflict may arise when: (i) the employee, officer or agent; (ii} any member of their
immediate family; (i) their partner or (iv) an organization that employs, ot is about to
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employ, any of the above, has a financial interest in the Contractor. The City’s officers,
employees, or agents shall neither solicit nor accept gratuities, favors, or anything of
monetary value from the Contractor or subcontractors.

7.24.51f the City finds after a notice and hearing that the Contractor, or any of the
Contractor's agents or representatives, offered or gave gratuities (in the form of
entertainment, gifts, or otherwise) to any official, employee, or agent of the City or EDA
in an attempt to secure this Agreement or favorable treatment in awarding, amending, or
making any determinations related to the performance of this Agreement, the City may,
by written notice to the Contractor, terminate this Agreement. The City may also pursue
other rights and remedies that the law or this Agreement provides.

7.24.6 In the event this Contract is terminated as provided in paragraph 7.24.5 of this
section, the Gity may pursue the same remedies against the Contractor as it could pursue
in the event of a breach of this Agreement by the Contractor. As a penalty, in addition to
any other damages to which it may be entitled by law, the City may pursue exemplary
damages in an amount (as determined by the City) which shall not be less than three nor
more than fen fimes the costs the Contractor incurs in providing any such gratuities to
any such officer or employee.

7.24.7 Contractor shall maintain written standards of conduct covering conflicts of interest
and governing the performance of their employees engaged in the selection, award, and
administration of contracts.

7.25 Audit; Examination and Retention of Coniractor’'s Records.

7.25.1 Contractor shall maintain financial records according to generally accepted
accounting standards. City, EDA, or the Comptroller General of the United States, or any
of their duly authorized representatives shall, generally until three years after final
payment under this Agreement, have access to and the right 1o examine any of the
Contractor's directly pertinent books, documents, papers, or other records involving
transactions related to this contract for the purpose of making audit, examination,
excerpts, and transcriptions.

7.25.2 The Contractor agrees to include in first-tier subcontracts under this contract a
clause substantially the same as paragraph 7.25.1 above. “Subcontract,” as used in this
clause, excludes purchase orders that do not exceed $10,000.

7.25.3 The periods of access and examination in paragraphs 7.25.1 and 7.25.2 above for
records relating to appeals under the disputes clause of this contract, litigation or
settlement of claims arising from the performance of this contract, or costs and expenses
of this contract to which the CITY, EDA, or Comptroller General or any of their duly
authorized representatives has taken exception shall continue until disposition of such
appeals, litigation, claims, or exceptions.

7.26 Section 109 of the Housing and Community Development Act of 1974. No
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person in the United States shall on the ground of race, color, national origin, religion, or
sex be excluded from participation in, be denied the benefits of, or be subjected fo
discrimination under any program or activity funded in whole or in part with funds made
available under this title.

7.27 Public Works and Economic Development Act of 1965, as amended: The
work to be performed under this Agreement is on a project assisted under a program
providing direct Federal financial assistance from the U. S. Department of Commerce,
Economic Development Administration. For Public Works and Development Facilities
under the Public Works and Economic Development Act of 1965, as amended, the
Financial Assistance Award fo the City of Columbia, Missouri, Award Number 05-79-
06150{URI:118015), supports the project and effort described herein, which s
incorporated into this agreement by reference. Where terms of this agreement differ, the
terms of the Financial Assistance Award shall prevail.

7.28 Government Performance and Results Act of 1993 (GPRA) Reporting
Requirements — Performance Measures. The Contractor agrees to report to the City on
program performance measures and program outcomes in such form and at such
intervals as may be prescribed by the EDA, Award Number  05-79-06150

(URI:118015), in compliance with the Government Performance and Results Act of 1993.
Performance measures and reporting requirements that apply to program activities
funded by the Financial Assistance Award to the City of Columbia will be provided in a
separate GPRA information coilection document. EDA. will advise the City of Columbia in
writing within a reasonable period prior to the time of submission of the reports and in the
event that there are any modifications in the performance measures. Contractor shall
camply with any EDA requirements and reguiations periaining to reporting.

7.29 Additional Federal Clauses. Contractor, in addition to other statutory and
regulatory requirements and the EDA grant assurances made in connection with the grant
award, shall comply and require each of its contractors and subcontractors to comply with
the terms and conditions of the Department of Commerce financial assistance award
including applicable provisions of the UMB Uniform Guidance (2 G.F.R. Part 200), and all
associated Terms and Conditions set forth in herein, all applicable Federal, State,
territorial, and local laws, and in particular the following Federal laws{and regulations
issued thereunder), executive orders, OMB circulars, OMB Uniform Guidance and other
local law requirements.

7.29.1 Compliance with all applicable standards, orders, or requirements issued under
section 306 of the Clear Air Act (42 U.S.C. § 7606), section 508 of the Clean Water Act
{33 U.S.C. § 1368), Executive Order 11738, Providing for Administration of the Clean Air
Act and the Federal Water Pollution Control Act With Respect to Federal Contracts,
Grants, or Loans, and Environmental Protection Agency regulations at 48 C.F.R. part 15
(applicable to contracts, subcontracts, and subgrants of amounts in excess of $ 100,000).

7.29.2 Ingpection By EDA Representatives. The authorized representatives and agents
of EDA shall be permiited to inspect all work, materials, payroils, personnel records,
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invoices of materials, and other relevant data and records.

7.29.3 All contracts and subcontracts that result from this solicitation incorporate by
reference the provisions of 29 CFR part 201, the Federal Fair Labor Standards Act
(FLSA), with the same force and effect as if given in full text. The FLSA sets minimum
wage, overtime pay, recordkeeping, and child labor standards for full and part-time
workers. The Contractor has full responsibility to monitor compliance to the referenced
statute or regulation. The Contractor must address any claims or disputes that arise from
this requirement directly with the U.S. Department of Labor — Wage and Hour Division.

7.29.4 Energy Efficiency. The Contractor shall comply with all standards and policies
relating to energy efficiency which are contained in the energy conservation plan issued
in compliance with the Energy Policy and Conservation Act (Public L. No. 94-163) for the
State in which the Work under the Agreement is performed.

7.29.5 Contractor shall comply with the Whistleblower protections, provided in federal law
and regulations. Contractor shall inform their employees in writing of the rights and
remedies provided under 41 U.S.C. Section 4712 in the predominant native language of
the workforce.

7.29.6 Contractor shall comply with the regulations that implement 2 CFR Part 200,
Section 200.215, Never Gontract with the enemy.

7.29.7 Veteran’s Preference. In the employment of labor (excluding executive,
administrative, and supervisory positions), the Contractor and all sub-tier contractors
must give preference to covered veterans as defined within Title 49 United States Code
Section 47112. Covered veterans include Vietnam-era veterans, Persian Gulf veterans,
Afghanistan-lrag war veterans, disabled veterans, and small business concerns (as
defined by 15 USC 632) owned and controlled by disabled veterans. This preference
only applies when there are covered veterans readily available and qualified to perform
the work to which the employment relates.

7.30 Additional Federal Certifications.

7.30.1 Certification Regarding Debarment. By entering into this Contract, and by further
executing Form CD-512, the Contractor and subcontractors certify, that neither it nor its
principals is presently debarred, suspended, proposed for debarment, declared ingligible,
or voluntarily excluded from participation in this Contract by any federal department or
agency.

7.30.2 Certification Of Lower Tier Contractors Regarding Debarment. The successful
bidder, by administering each lower tier subcontract that exceeds $25,000 as a “covered
transaction”, must verify each lower tier participant of a “covered transaction” under the
project is not presently debarred or otherwise disqualified from participation in this
federally assisted project. The successful bidder will accomplish this by: 1. Checking the
System for Award Management at website: hiip:/www.sam.gov. 2. Coliecting a
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certification statement similar to the Certification of Offerer /Bidder Regarding Debarment,
above. 3. Inserting a clause or condition in the covered transaction with the lower tier
contract.

If the EDA later determines that a lower tier participant failed to disclose to a higher tier
participant that it was excluded or disqualified at the time it entered the covered
transaction, the EDA may pursue any available remedies, including suspension and
debarment of the non-compliant participant.

7.30.3 Certification Of GContractor Regarding Tax Delinquency And Felony Convictions.
The Contractor certifies that it is not a corporation that: (1) has any unpaid Federal tax
liability that has been assessed, for which all judicial and administrative remedies have
been exhausted or have lapsed, and that is not being paid in a timely manner pursuant
to an agreement with the autherity responsible for collecting the tax liability; or (2) was
convicted of a criminal viclation under any Federal law within the preceding twenty-four
(24) months.

7.30.4 Certification Regarding Lobbying. Contractor certifies by signing and submitting
this Agreement, to the best of its knowledge and belief, that: (1) No Federal appropriated
funds have been paid or will be paid, by or on behalf of the Contractor, to any person for
influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with the awarding of any Federal contract, the making of any Federal grant,
the making of any Federal [oan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement. (2) If any funds other than Federal appropriated
funds have been paid or will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress in connection with this
Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete
and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance
with its instructions. (3) The undersigned shall require that the language of this
certification be included in the award documents for all sub-awards at all tiers (including
subcontracts, subgrants, and contracts under grants, loans, and cooperative agreements)
and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when
this transaction was made or entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by section 1352, title 31, U.S. Code.
Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10,000 and not more than $100,000 for each such failure.

7.30.5 Trade Restriction Certification. Contractor certifies that with respect to this
solicitation and any resultant contract, the Contractor: (1) is not owned or controlled by
ohe or more citizens of a foreign country included in the list of countries that discriminate
against U.S. firms as published by the Office of the United States Trade Representative
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(USTR); (2) has not knowingly entered into any contract or subcontract for this project
with a person that is a citizen or national of a foreign couniry included on the list of
countries that discriminate against U.S. firms as published by the USTR; and (3) has not
entered into any subcontract for any product to be used on the Federal project that is
produced in a foreigh country included on the list of countries that discriminate against
U.S. firms published by the USTR.

This certification concerns a matter within the jurisdiction of an agency of the
United States of America and the making of a false, fictitious, or fraudulent certification
may render the maker subject to prosecution under Title 18 USC Section 1001. The
Contractor must provide immediate written notice to the City if the Contractor learns that
its certification or that of a subcontractor was erroneous when submitted or has become
erroneous by reason of changed circumstances. The Goniractor must require
subcontractors provide immediate written notice to the Coniractor if at any time it learns
that its certification was erroneous by reason of changed circumstances.

7.31 If one or more of the provisions contained in this Agreement shall for any reason
be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality, or
unenforceability, shall not affect any other provision thereof and this Agreement shali be
construed as if such invalid, illegal, or unenforceable provision had never been contained
herein. All other terms hereof shall remain in full force and effect.

7.32 Required Provisions Deemed Inserted. Each and every provision of law and
clause required by law to be inserted in this Agreement shall be deemed to be inserted
herein and the Agreement shall be read and enforced as though it were included herein,
and if through mistake or otherwise any such provision is not inserted, or is not correctly
inserted, then upon the application of either party the contract shall forthwith be physically
amended to make such insertion of correction.

7.33 Counterparts and Electronic Signatures. This Agreement may be signed in one or
more counterparts, each of which shall be deemed an original, but all of which together
shall constitute one and the same document. Faxed signatures, or scanned and
electronically transmitted signatures, on this Agreement or any notice delivered pursuant
to this Agreement, shall be deemed to have the same legal effect as original signatures
on this Agreement.

7.34 Agreement Documents. This Agreement includes the following exhibits,
which are incorporated herein by reference:

Exhibit Description

Scope of Work

Hourly Fee Schedule

Work Authorization Affidavit

U.S. Department of Commerce Economic
Development Administration Standard Terms
and Conditions for Gonstruction Projects

oW
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E U.S. Department of Commerce Economic
Development Administration EDA Contracting
Provisions for Construction Projects

In the event of a conflict related fo grant requirements, the terms of Exhibit
D and E control. Otherwise, in the event of a conflict between the terms and conditions
of this Agreement and any exhibit hereto, the terms contained in this Agreement shall
prevail and the terms contained in any exhibit shall subsequently prevail in the order
attached hereto: D, E, A, B, C.

7.35 Entire Agreement

This Agreement represents the entire and integrated Agreement between
Contractor and City relative to the Scope of Basic Services herein. All previous or
contemporaneous agreements, representations, promises and conditions relating to
Contractor's services described herein are superseded.

[SIGNATURES ON FOLLOWING PAGE]

Construction Phase and Warranty Phase Sarvices Agreement (with EDA clauses added) 20



ATTESTED BY:

CITY OF COLUMBIA, MISSOURI

By:

City Manager

Date:

Sheela Amin, City Clerk

APPROVED AS TO FORM:

Nancy Thompson, City Counselor/rw

CERTIFICATION:

ATTEST:

| hereby- certify that the above expenditure is within the purpose of
the appropriation to which it is charged, Account No.
44008850-604990 00847, and that there is an unsncumbered
balance to the credit of such appropriation sufficient to pay therefor.

By:

Director of Finance

SIMON OSWALD ASSOCIATES, INC.
o st
Date: /f /5 2027

o Clmattory, Ut g

Name: (-‘V\GUM Rk Bomzs

LINDSAY RAE BORGES
Notary Public - Notary Seal

Boone County - State of Missourd
Commission Number 22290977

| My Commission Explres Mar 6, 2026 @
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Exhibit A
Scope of Work



Scope of Services- Clary-Shy Agriculture Park Phase ||
October 20, 2022

1. Attend Pre-construction meeting with Centractor, City of
Columbia and Friends of the Farm representative(s).

2. Review and respond to product submittals and shop drawings.

3. Answer Contractor requests for information (RF1), issue Architectural
Supplemental Information {AS1), review change orders (CO), review pay
Applications, and other construction-related communications.

4. Schedule semi-monthly construction progress meetings with agenda and minutes- 4-month
construction period assumed.

5. Review one contractor-prepared punch list, document final punch list.

Conduct 10-month Contractor warranty walk-through and repaort.

7. Review and certify contractors applications for payment.

)]



Exhibit B
Hourly Fee Schedule
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HOURLY RATES SCHEDULE — 2022

Effective January 1, 2022, through December 31, 2022

Principal

Associate Principal/Project Manager

Project Manager

Project Architect
Architect 11

Architect I

Intern Architect IV
Intern Architect IIT
Intern Architect IT
Intern Architect [
Project Interior Designer
Digital Technician/Hlustrator
Businass Manager
Administrative Support
Undergraduate Students

$200.00 per hour
$185.00 par hour
$150.00 per hour
$130.00 per hour
$120.00 per hour
$115.00 per hour
$115.00 per hour
$105.00 per hour
$100.00 per hour
$ 95.00 per hour
$110.00 per hour
$115.00 per hour
$115.00 per hour
$ 70.00 per hour
$ 55.00 per hour

REIMBURSABLE EXPENSES SCHEDULE

Effactive January 1, 2022, through December 31, 2022

Travel

Mailing - Postage/Handling

International Long Distance Telephone

In-House Printing — Black & White

In-House Printing — Color

In-House Printing — Black & White — Large format
In-House Printing — Color — Large format

Qutside Reproduction of Drawings,
Specifications and Other Documents

Other Direct ltems

Current IRS mileage rate x4+
Other; 44 direct cost

11sdirect cost
J4direct cost

8% x11= .15/sheet
8% x11= .B0/sheet
$0.35/square foot
$0.50/square foot

44 xdirect cost

44x-direct cost

SUa

Architecture
Intenor Design
Plaming

Sustainability

2801 Woodard Drive
Suite 103

Cohunbia, MO 65202
5734431407

WWW,SOA-TT1C.COM



HOURLY RATES SCHEDULE — 2023
Effective January 1, 2023, through December 31, 2023

Senior Principal $200 per hour
Principal/Project Manager $190 per hour
Project Manager 11 $165 per hour
Project Manager 1 $150 per hour
Project Architect $150 per hour
Architect 1T $125 per hour
Architect 1 $120 per hour
Project Interior Designer $120 per hour
Design Professional 111 $120 per hour
Design Professional 11 $110 per hour
Design Professional I $100 per hour
Business Manager $125 per hour
Administrative Support $ 80 per hour
Undergraduate Student $ 55 per hour

REIMBURSABLE EXPENSES SCHEDULE - 2023
Effective January 1, 2023, through December 31, 2023

Travel Current IRS mileage rate
Other: direct cost m

Mailing - Postage/Handling direct cost c
International Long Distance Telephone direct cost
In-House Printing — Black & White 8% x11= .15/sheet \rchiteeture
In-House Printing — Color 8% x11= .50/sheet _ _
In-House Printing — Black & White — Large format  $0.35/square foot Tterior Desig
In-House Printing — Color — Large format $0.50/square foot N
Outside Reproduction of Drawings, Sustainabiliy
Specifications and Other Documents direct cost
Other Direct ltems direct cost

2801 Woodard Dive

Sutle [0

Columbia. MO 65202
A7A L 07

\\'\\‘\\‘.:‘\Uil-il](‘.('0[]]



Exhibit C
Work Authorization Affidavit

_ NOTICE TO VENDORS
Section 285.525 — 285.550 RSMo Effective January 1, 2009

Effective January 1, 2009 and pursuant to RSMo 285.530 (1), No business entity or
employer shall knowingly employ, hire for employment, or continue to employ an
unauthorized alien to perform work within the state of Missouri.

As a condition for the award of any contract or grant in excess of five thousand dollars by
the state or by any political subdivision of the state to a business entity, or for any business
entity receiving a state administered or subsidized tax credit, tax abatement, or loan from
the state, the business entity shall, by sworn affidavit and provision of

documentation, affirm its enrollment and participation in a federal work authorization
program with respect to the employees working in connection with the contracted
services. Every such business entity shall sign an affidavit affirming that it does not
knowingly employ any person who is an unauthorized alien in connection with the
contracted services. [RSMO 285.530 (2)]

An employer may enroll and patticipate in a federal work authorization program and shall
verify the employment eligibility of every employee in the employer’s hire whose
employment commences after the employer enrclls in a federal work authorization
program. The employer shall retain a copy of the dated verification report received

from the federal government. Any business entity that participates in such program shall
have an affirmative defense that such business entity has not violated subsection 1 of this
section. [RSMO 285.530 (4)]

For vendors that are not already enrolled and participating in a federal work authorization
program, E-Verify is an example of this type of program. Information regarding E-Verify
is available at:

http://www.dhs.gov/xprevprot/programs/gc 1185221678150.shtm.
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Exhibit C

CITY OF COLUMBIA, MISSOURI
WORK AUTHORIZATION AFFIDAVIT
PURSUANT TO 285.530 RSMo
(FOR ALL CONTRACTS IN EXCESS OF $5,000.00)

County of BOONE )
) s8.
State of MISSOURI )
My name is _Jennifer M. Hedrick } am an authorized agent of

Simon Oswald Associates, Inc.(Bidder). This business is enrolled and participates in a federal

work authorization program for all employees working in connection with services
provided to the City of Columbia. This business does not knowingly employ any person
who is an unauthorized alien in connection with the services being provided.
Documentation of participation in a federal work authorization program is
attached to this affidavit.

Furthermore, all subcontractors working on this contract shall affirmatively state
in writing in their contracts that they are not in violation of Section 285.530.1 RSMo and
shall not thereafter be in viclation. Alternatively, a subcontractor may submit a sworn

affidavit under penalty of perjury that all employees are lawfully present in the United

States.

Affiant

Jennifer M. Hedrick
Printed Name

Subscribed and sworm to before me this_15th_day of November , 2022

Notary Public

LINDSAY RAE BORGES

. Notary Public - Notary Seai
acne County - State of Missouri
Comrmgsion Number 22200977

My Commission Expires Mar 6, 2025 °




Exhibit D
U.8. Department of Commerce Economic Development Administration Standard Terms
and Conditions for Construction Projects
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EXHIBIT D
U.S. DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION
STANDARD TERMS AND CONDITIONS FOR CONSTRUCTION PROJECTS
Title IT of the Public Works and Economic Development Act of 1965
Public Works and Economic Development Facilities

and
Economic Adjustment Assistance Construction Components

March 22, 2021
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PARTI:
GENERAL PROVISIONS

A. Construction Award Purpose
This financial assistance award (the Award), executed by the Economic Development
Administration (EDA) and the recipient (Recipient or non-Federal entity), is awarded for the purpose
of carrying out the design, engineering, or construction of certain physical infrastructure as
specifically set forth in the Award’s scope of work,

B. Authorities

1.

In General

Recipient must administer this Award in conformance with the terms of the Award, including
any properly executed amendment thereto, the EDA-approved budget and scope of work, these
EDA Standard Terms and Conditions for Construction Projects (EDA Construction STCs) and
the Department of Commerce (DOC) Financial Assistance Standard Terms and Conditions
{DOC Standard Terms and Conditions), as well as any specific award conditions; relevant
policies issued by EDA; applicable Federal statutes, regulations, and Executive Orders; and the
provisions of the Office of Management and Budget (OMB) Uniform Administrative
Requirements, Cost Principles, and Audit Requirements for Federal Awards codified at

2 CFR part 200 (OMB Uniform Guidance).

PWEDA

The Public Works and Economic Development program is authorized under section 201 and the
Economic Adjustment Assistance program is authorized under section 209 of PWEDA
(42 U.S.C. §§ 3141 and 3149, respectively).

EDA Regulations

The regulations implementing PWEDA are contained in chapter 111 of fitle 13 of the Code of
Federal Regulations (CFR), and apply in full to this Award, The regulations specific to EDA
construction projects can be found at 13 CFR parts 305 and 314, and subpart A to part 307.

Conflicts Among Authorities

Any inconsistency or conflict among the authorities governing the Recipient’s administration of
this Award will be resolved in the following order of precedence: Federal laws and regulations
(including the OMB Uniform Guidance), applicable notices published in the Federal Register,
Executive Orders, OMB circulars, these EDA Construction STCs, specific award conditions, and
any written policy guidance issued by EDA. However, a specific award condition may amend or
take precedence over a provision of these EDA Construction STCs on a case-by-case basis, when
warranted by the specific circumstances of the Award. In the event of a conflict between Parts T
or IT of these EDA Construction STCs and Part IIT, which incorporates the DOC Standard Terms
and Conditions, Parts [ and IT will control.

C. Updates to Authorities

L.

Updates to Regulations and Requirements

The DOC, EDA, or OMB may issue changes from time to time to the regulations and other
policies and requirements that apply to this Award. Such changes may upon occasion increase



administrative or programmatic flexibility in administering this Award in a manner that is
mutually beneficial to EDA and the Recipient. In addition, if required by law, these changes may
impose new requirements. The implementation of any such regulatory, administrative, or
programmatic change in administering this Award requires EDA’s prior written approval.

2. Applicability to the Award
These EDA. Construction STCs apply to the Award as of the Federal award date, as defined at
2 CFR § 200.1, or, if attached to the Award by amendment, as of the effective date of such
amendment.

D. Variances
EDA’s policy is to administer all awards uniformly; however, there may be special circumstances
that warrant a variance. To accommodate these circumstances and to encourage innovative and
creative ways to address economic development problems, EDA will consider requests for variances
to the procedures set out in these EDA Construction STCs if they do not conflict with applicable
Federal statutory and regulatory requirements, are consistent with the goals of EDA’s programs, and
make sound economic and financial sense. Any approved variance will be implemented through a
specific award condition incorporated under the Award.

E. Recipient as Trustee
The Recipient holds grant funds and any property acquired or improved with EDA assistance in trust
for the public purposes of an Award. The Recipient’s obligation to the Federal Government
continues for the estimated useful life of the Project, as determined by EDA, during which EDA
retains an undivided equitable reversionary interest (the Federal Interest) in property acquired or
improved, in whole or in part, with EDA investment assistance. See 13 CFR § 314.2
(“Federal Interest™).

IfEDA determines that the Recipient fails or has failed to meet this obligation, EDA may exercise
any rights or remedies with respect to its Federal Tnterest in the Project. However, EDA’s
forbearance in exercising any right or remedy in connection with the Federal Interest does not
constitute a waiver thereof.

F. Additional Funding

EDA has no obligation to provide any additional funding in connection with the Award, Any change
to the Award to increase funding or to extend the period of performance is at the discretion of EDA,
subject to the availability of funds, via an amendment executed by the Grants Officer.

G. Definitions
Capitalized terms and acronyms used but not otherwise defined in these EDA Construction STCs

have the meaning ascribed to them at 13 CFR §§ 300.3, 302.20, 307.8, and 314.1, and subpart A to
2 CFR part 200.

H. Reaffirmation of Application and Award Acceptance
By accepting this Award, the Recipient’s authorized representative hereby reaffirms and states that:

I. All data in the Application were true and correct when the Application was submitted and remain
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true and correct as of the date of this Award;

2. The Application was, as of the date of submission and the date of this Award, duly authorized as
required by local law by the governing body of the Recipient; and

3. The Recipient has read, understood, and will comply with all terms of this Award, including the
assurances and certifications submitted as part of the Application (including assurances
submitted through the System for Award Management (SAM. gov)).

Acceptance of the Award is established by any action on the part of the Recipient indicating an
intent to accept the Award, including by signing the Financial Assistance Award (Form CD-450)
(either via a “wet” signature or electronically) or by requesting any disbursement of Award funds.
“Application” means all forms, documentation, and any information submitted to EDA as part and in
furtherance of a request for an Award and includes submissions made in response to any request by
EDA after submission of the initial Application.



PART II:
SPECIAL REQUIREMENTS FOR EDA CONSTRUCTION PROJECTS

A. Financial Requirements
I, Financial Reports
a. During the period of performance, the Recipient must submit financial reports as follows,

c,

unless otherwise specified in a specific award condition.

1. Reports on Award reimbursements. In accordance with 2 CFR § 200.328 (“Financial
reporting”), the Recipient must submit a “Federal Financial Report” (Form SF-425 or any
successor form) on a semi-annual basis for the periods ending March 31 and September
30, or any portion thereof, unless otherwise specified in a specific award condition.
Reports are due no later than 30 calendar days following the end of each reporting period,
and instructions for completing and submitting Form SF-425 will be discussed during the
Project kick-off meeting. Recipients may contact their EDA Project Officer with
questions on how to complete or submit the report, if necessary, but they must submit
reports on time and are encouraged to pose such questions sufficiently before the
deadline to allow for complete, accurate, and timely submission of required reports.

il. Reports on Award advances. While EDA generally does not advance funds, when the
agency does so, the Recipient must submit Form SF-425 within 15 business days
following the end of each quarter for an award where the Federal share of costs is under
$1 million. In accordance with 2 CFR § 200.328, because of increased risk and the need
to ensure the appropriate use of Federal funds, where EDA advances funds under an
award where the Federal share of costs is $1 million or more the Recipient must submit
Form SF-425 within 15 business days following the end of each month, or as otherwise
specified in a specific award condition.

The Recipient must submit a final Form SF-425 no later than 120 calendar days after the end
date of the period of performance. See also Part 11, section B.16.c “Final reporting deadline”
of these EDA Construction STCs.

Noncompliance with the financial reporting requirements may result in appropriate
enforcement action under this Award, including but not limited to suspension of Award
payments, disallowance of costs or termination of an award. A Recipient’s non-compliance
with financial reporting requirements will also be taken into account in EDA’s consideration
of any future applications for EDA. financial assistance (see 2 CFR § 200.206{(b)(2){iii) and
section A.06 (Unsatisfactory Performance or Non-Compliance with Award Provisions) of the
DOC Standard Terms and Conditions, which are incorporated in Part IIT of these

EDA Construction STCs).

Financial reports should be submitted to the Project Officer in electronic format, unless
otherwise specified in the specific award conditions.

2. Disbursements

ia.

Method of payment. The Grants Officer determines the appropriate method of payment.



Unless otherwise specified in a specific award condition, the method of payment under this
Award will be reimbursement. Payments will be made through electronic funds transfers
directly to the Recipient’s bank account and in accordance with the requirements of the Debt
Collection Improvement Act of 1996 (31 U.S.C. § 3720B et seq.). The Award number must
be included on all payment-related correspondence, information, and forms,

b. Disbursement requests. The Recipient must use Form SF-271, “Outlay Report and Request
for Reimbursement for Construction Programs,” to request reimbursement under the Award.
Substantiating invoices and/or vouchers also must be provided. Fach request for the
disbursement of funds must be made to the Project Officer. Form SF-271 can be downloaded
from the Grants.gov post-award reporting forms website at
https://'www.grants. gov/web/grants/forms/post-award-reporting-forms.html.

i Initial disbursement request. For the initial disbursement only, the Recipient must
complete and submit Form SF-3881, “ACH Vendor/Miscellaneous Payment Enroflment
Form,” along with Form SF-271, to the Project Officer..

ii. Interim disbursement requests. All requests for interim disbursement must be submitted
using Form SF-271 and include substantiating invoices and/or vouchers.

iii. Final dishursement request. See Part 11, section B.16 “Project Closeout Procedures” of
these EDA Construction STCs,

3. Federal and Non-Federal Cost Sharing

a. For purposes of this Award, the Federal share is the amount of EDA funds invested under the
Award, while the non-Federal share, or “Matching Share,” means non-EDA funds and any
in-kind contributions that are approved by EDA and provided by the Recipient or by third
parties as a condition of the Award.

b. By accepting the Award, the Recipient certifies that the Matching Share of Project costs is
committed to the Project, available as needed, and not conditioned or encumbered in any way
that precludes its use consistent with the requirements of the Award, See 13 CFR § 301.5
(“Matching share requirements™).

¢. Inthe case of an overrun at the construction bid opening, the Recipient may augment the
Matching Share by an amount sufficient to cover the excess cost. The Recipient must furnish
a letter to EDA identifying the source of the additional funds and confirming that all
Matching Share meets the requirements of 13 CFR § 301.5. See 13 CFR § 305.10
(“Bid underrun and overrun™).

4. Budget Revisions and Transfer of Funds

a. Approved budget plan; notification of deviations. The EDA-approved budget set forth in the
specific award conditions or otherwise incorporated under the Award is the budget plan for
the Project. The Recipient must notify EDA of deviations from the budget in accordance with
2 CFR § 200.308 (“Revision of budget and program plans™). If prior written approval is not
required under 2 CFR § 200.308, the Recipient may request the Grants Officer’s review of
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and guidance on proposed revisions to the budget.

b. Requesting budget revisions. Requests for budget revisions to the ED A-approved budget must
be submitied through the Project Officer to the Grants Officer, who will make the final
determination on such requests and notify the Recipient in writing.

c. Budget revisions that require an amendment. In accordance with 2 CEFR § 200.308(f) and (h),
an amendment executed by the Grants Officer are required for budget revisions when:

1. The revision results from changes in the scope or the objective of the Project;
il. Theneed arises for additional EDA funds to complete the Project;

iii. The Federal share exceeds the simplified acquisition threshold (currently set at
$250,000) and the cumulative amount of transfers among direct cost categorics exceeds
or is expected to exceed 10 percent of the total budget as last approved by EDA; and

iv. A revision 1s desired that involves specific costs for which prior written approval
requirements may be imposed consistent with applicable cost principles listed in subpart E
of 2 CFR part 200 (“Cost Principles™).

d. Prior approval for iransfers between construction and non-construction items, When an
Award supports both construction and non-construction work, the Recipient must obtain
prior written approval from the Grants Officer before making any fund or budget transfer
from non-construction to construction or vice versa. See 2 CFR § 200.308(h)X5).

e. Project underrun amounts, Underrun amounts will be transferred to the contingencies line
item. Contingency funds are to be used to address situations resulting from unknown
conditions and changes required for the fulfillment of authorized activities under this Award.
EDA may approve the use of underrun funds to increase the Federal share of the Project or
further improve the Project, as long as EDA determines that the use is consistent with the
original purpose of the Award. See 13 CFR § 308.1 (“Use of funds in projects constructed
under projected cost™).

f.  Additional EDA funding in case of Project overrun amounts. In accepting this Award, the
Recipient agrees to fund any overrun amounts from non-Federal sources, or if the Recipient is
unable or unwilling to do so, to request termination of the Award. Additional EDA assistance
for the Project is at the discretion of EDA and may not be approved.

. Indirect Costs and Facilities and Administrative Costs

a. Indirect costs, or facilities and administrative (F&A) costs for educational institutions, are
generally not applicable under this Award. See the definition of “indirect (facilities and
administrative) (F&A)) costs” at 2 CFR § 200.1.

b. When indirect costs are applicable, they will not be allowable charges against the Award
uniess approved under the Award and specifically included as a line item in the Award’s
approved budget. See section B.06 of the DOC Standard Terms and Conditions (“Indirect or
Facilities and Administrative Costs”), which are incorporated into these EDA Construction
STCs in Part II1.



6. Incurring Costs Prior to Award

Project activities, including the procurement of good and services, which may include
construction activities, carried out prior to EDA’s approval of this Award are done at the sole risk
of the Recipient and at the risk of not being reimbursed by EDA. Such activity may result in the
rejection of the Application, the disallowance of costs, or other adverse consequences as a result
of noncompliance with EDA or Federal requirements, including but not limited to procurement
requirements, civil rights requirements, Federal labor standards, or environmental and historic
preservation requirements. The Grants Officer must authorize pre-award costs and activities in
writing, and such costs must also be allowable under relevant Federal cost principles and the
specific Award terms and be included in the EDA-approved budget. Pre-award costs not included
in the authorized budget are not allowable and will not be reimbursed., See 13 CFR § 302.8
(“Pre-approval Investment Assistance costs™).

7. Program Income

For Projects that generate revenue (e.g., rent for buildings or real property constructed or
improved with EDA funds, rent or fees charged for use of equipment purchased with EDA funds,
fees charged by the Recipient or a third party in connection with Project operations, etc.), the
Recipient agrees, for the estimated useful life of the EDA-assisted facility or equipment, to use
income generated from the facility or equipment, in the following order of priority unless
modified by a specific award condition:

a. Administration, operation, maintenance, and repair of Project facilities in a manner consistent
with good property management practice and in accordance with established building codes.
This includes, where applicable, repayment of indebtedness resulting from any
EDA-approved encumbrance (e.g., approved mortgage) on the EDA-assisted facility. In the
case of equipment, administration, operation, maintenance, and tepair of the equipment, or
the facility in which the equipment is Jocated as required to maintain and operate the
equipment, for the equipment’s estimated usaful life.

b. Economic development activities that are authorized for support by EDA, provided such
activities meet the economic development purposes of PWEDA and are located within the
designated Project region.

c. Any program income in excess of paragraphs a. and b. of this section that is generated during
the period of performance must be deducted from total allowable Project costs in accordance
with 2 CFR § 200.307(e)(1). See aiso 2 CFR § 200.307 (“Program income™).

8. Information on Recipient integrity. The Recipient agrees to provide EDA with information
and documentation necessary for EDA to conduct due diligence to ensure the financial integrity
and responsibility of the Recipient and key individuals associated with the Recipient in the
management or administration of this Award.

B. Programmatic Requirements
I.  Project Progress and Performance Reporting

a. Project progress reports must be submitted in accordance with the procedures set out in
2 CFR § 200.329 (“Monitoring and reporting program performance™), as applicable, and as
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indicated below. Failure to submit required reports in a complete, accurate, and timely manner
may result in the withholding of payments under this Award; deferral of processing of new
awards, amendments, or supplemental funding; or other appropriate enforcement action.

See 13 CFR § 302.18 (“Post-approval requirements”) and section A.06 {(Unsatisfactory
Performance or Non-Compliance with Award Provisions) of the DOC Standard Terms and
Conditions, which are incorporated in Part ITI of these EDA Construction STCs.

b. Unless otherwise specified in a specific award condition, the Project progress report must
contain the following information for each Project program, function, or activity:

i. A comparison of planned and actual accomplishments according to the timetable or list of
Project objectives in this Award;

ii. An explanation of any delays or failures to meet the Project timetable or Project goals; and

iil. Any other pertinent information including, when appropriate, analysis and explanation of
cost overruns or high unit costs.

Project progress reports must be submitted for each calendar quarter to the Project Officer.
Fach Project progress report must be submitted in accordance with the deadlines outlined in
the specific award conditions, or, when not otherwise specified, Project progress reports will
be due on a quarterly basis not later than January 31, April 30, July 31, and October 31 for
the immediately previous quarter. The final Project progress report must be submitted to EDA
no later than 120 calendar days after the end date of the period of performance. See Part I1,
section B.16.c “Project Closeout Procedures” of these EDA Construction STCs for more
information on Project Closeout.

¢. The Recipient must submit quarterly Project progress reports to the EDA Project Officer
electronically unless otherwise specified in the specific award conditions.

2. Time Extensions

a. Unless otherwise authorized by a specific award condition, any extension of the period of
performance can only be authorized by the Grants Officer in writing.

b. The Recipient is responsible for implementing the Project in accordance with the
development time schedule contained in this Award. As soon as the Recipient becomes aware
that it may not be possible to meet the development time schedule, the Recipient must notify
the Grants Officer, The Recipient’s notice to EDA must contain the following:

i. An explanation of the Recipient’s inability to complete work by the specified date (e.g., a
lengthy period of unusual weather delayed the contractor’s ability to excavate the site,
major re-engineering required in order to obtain State or Federal approvals, unplanned
environmental mitigation required);

it. A statement describing any other contemplated changes to the Project;
iii. Documentation that demonstrates there is still a bona fide need for the Project; and

iv. A statement that no further delay is anticipated and that the Project can be completed
within the revised time schedule.
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EDA reserves the right to withhold disbursements while the Recipient is not in compliance with
the time schedule and to suspend or terminate this Award if the Recipient fails to proceed with
reasonable diligence to accomplish the Project as intended.

. Interim Reporting of Significant Project Developments

The Recipient must promptly report any event that may have a significant impact upon the
Project, including delays or adverse conditions that may materially affect the ability of the
Recipient to attain Project objectives within established time periods or meet the development
time schedule without waiting for the next quarterly progress report. The Recipient should report
such events to the Project Officer in the most time-expedient way possible and then, if the initial
report was not in writing, report the event to the Project Officer in writing. Such a report must
include a statement of the event or issue, a statement of the course of action taken or
contemplated to resolve the matter, and any Federal assistance needed to resolve the situation. If
budget changes are required, the Recipient must submit a written budget revision request.

See 2 CFR § 200.329(e) (“Monitoring and reporting program performance”) and Part 11,

section A.4. “Budget Revisions and Transfers of Funds” of these EDA Construction STCs.

. Programmatic Changes

a. Inaccordance with 2 CFR § 200.308 (“Revision of budget and program plans™), the Recipient
must submit a written request for any proposed programmatic changes, including all changes
to the scope of the Award, to the Project Officer, See Part II, section A.4 “Budget Revisions
and Transfers of Funds” of these EDA Construction STCs for budget revisions that may
require the prior written approval of EDA. In these cases, the Project Officer will forward the
request to the Grants Officer, who makes the final decision on approving the request. In
addition, the Recipient must request prior written approvals for certain items of cost in
accordance with 2 CFR § 200.407 (“Prior written approval (prior approval)™).

b. Any changes made to the Project without EDA’s approval are made at the Recipient’s own
risk, and may result in disallowance of costs, suspension, termination, or other EDA action
with respect to the Award. See 13 CFR § 302.7(b) (“Amendments and changes”).

c. Contract Change Orders. After construction contracts for the Project have been executed, it
may become necessary to alter them through a formal contract change order that must be
issued by the Recipient and accepted by the contractor, All contract change orders must be
reviewed by EDA, even if EDA is not participating in the cost of the change order or the
contract price is to be reduced. Work on the Project may continue pending EDA review and
approval of the change order, but all such work will be at the Recipient’s risk as to whether
the cost of the work is eligible for EDA reimbursement. See 13 CFR § 305.13 (“Contract
change orders”™).

Government Performance and Results Act

In addition to quarterly Project progress reports, EDA may require the Recipient to report on
Project performance beyond the end date of the period of performance for Government
Performance and Results Act (GPRA) or other putposes. In no case will the Recipient be required
to submit any GPRA report more than ten years after the date of Award closeout. Data used by the
Recipient in preparing reports must be accurate and, whenever possible, from independent
sources. See 13 CFR § 302.16 (“Accountability”).

i2



6.

10.

Beneficiary Compliance

In the event a beneficiary of the Project fails to comply in any manner with certifications,
assurances, or agreements that such beneficiary has entered into in accordance with EDA’s
requirements, the Recipient will reimburse EDA the Award amount or an amount to be
determined by the EDA pursuant to 13 CFR §§ 314.4 (“Unauthorized use of property”) and
314.5 (“Federal share”). When EDA determines that the failure of a beneficiary to comply with
EDA requirements affects a portion of the property benefited by the Award, the Recipient will
reimburse EDA proportionately.

Hold Harmless

To the maximum extent permitted by law, the Recipient agrees to indemnify and hold the
United States harmless from and against all liabilities that the United States may incur due to the
actions or omissions of the Recipient, including to the extent that such liabilities are incurred
because of toxic or hazardous contamination or groundwater, surface water, soil, or other
conditions cansed by actions of the Recipient or any of its predecessors {other than the United
States or its agents) on the property. See 13 CFR § 302.19 (“Indemnification™).

Prohibition on Use of Third Parties to Secure Award

Unless otherwise specified in the application materials supporting this Award, the Recipient
warrants that no person or selling agency has been employed or retained to solicit or secure this
Award upon an agreement or understanding for a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees, or bona fide established commercial or selling
agencies maintained by the Recipient for the purpose of securing business. For breach or
violation of this warranty, EDA has the right to terminate this Award for material noncompliance,
or at its discretion, to deduct from the Award amount, or otherwise recover, the full amount of
such commission, percentage, brokerage, or contingent fee.

Payment of Attorneys’ or Consultants’ Fees

No Award funds may be used, directly or indirectly, to reimburse attorneys’ or consultants’ fees
mcurred in connection with obtaining an award under PWEDA, such as, for example, preparing
an application for EDA assistance. However, ordinary and reasonable attorneys’ and consultants’
fees incurred for meeting Avward requirements {e.g., conducting a title search or preparing plans
and specifications) may be eligible Project costs and may be paid out of Award funds, provided
such costs are otherwise eligible. See 13 CFR § 302.10 (Attorneys’ and consultants’ fees,
employment of expediters, and post-employment restriction™).

Recipient’s Duty to Refrain from Employing Certain Government Employees

a. Pursuant to section 606(2) of PWEDA (42 U.S.C. § 3216), for the two-year period beginning
on the date EDA executes this Award, any Recipient that is a nonprofit organization,
District Organization, or for-profit entity agrees that it will not employ, offer any office or
employment to, or retain for professional services any person who:

1. On the date EDA executes this Award or within the one-year period ending on that date,
served as an officer, attorney, agent, or employee of the Department, and
ii. Occupied a position or engaged in activities that the Assistant Secretary determines
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mmvolved discretion with respect to the funding of an Award.

b. Tn addition to the types of Recipients noted in paragraph a. above, EDA may require another
Eligible Applicant to execute an agreement to abide by the above-described post-employment
restriction on a case-by-case basis—for example, when an institution of higher education
implements activities under or related to the Award through a separate nonprofit organization
or association,

¢. The two-year period and associated restrictions referenced above also will apply beginning on
the date that EDA executes any cost amendment to this Award that provides additional funds
to the Recipient.

See also 13 CFR § 302.10 (“Aftorneys’ and consultants’ fees, employment of expediters, and
post-employment restriction™).

11. Commencement of Construction

a. Delayed construction starts. If significant construction (as determined by EDA) is not
commenced within two years of the Award date or by the date estimated for start of
construction in this Award (or the expiration of any extension granted in writing by EDA),
whichever is later, this Award will be automatically suspended by a written notification
issued by the Grants Officer and may be terminated if EDA determines, afier consultation
with the Recipient, that construction to completion cannot reasonably be expected to proceed
promptly and expeditiously.

b. Early construction starts. The Recipient must make a written request to EDA for early
construction start permission (that is, after the date of Award, but before EDA gives formal
approval for construction to commence). Costs incurred under a contract are only allowable
after EDA determines that the award of the contract is in compliance with all terms and
conditions of the Award. If construction commences prior to EDA’s determination, the
Recipient proceeds at its own risk until EDA’s review and concurrence. See 13 CFR § 305.11
(“Contract awards; early construction start™).

12, Project Sign and Use of EDA Logo

a. Project sign. The Recipient is responsible for constructing, erecting, and maintaining in good
condition throughout the construction period a sign (or signs) in a conspicuous place at the
Project site indicating that the Federal Government is participating in the Project. EDA will
provide specifications for the sign and may require more than one sign if site conditions so
warrant. If the EDA-recommended sign specifications conflict with State or local law, the
Recipient may modify such recommended specifications so as to comply with State or local
law. See 13 CFR § 305.12 (“Project sign™).

b. Use of EDA logo. With EDA’s prior writfen permission, the Recipient may use the EDA logo
to publicize the Award as well as to amplify the impact of the Award. In such cases, the EDA
logo may be displayed on Award-related materials that discuss or advertise the purpose or
use of the Project (e.g. websites, social media, fliers, pamphlets, brochures). To seek
permission to use the EDA logo, the Recipient must contact the EDA Project Officer and
provide a written description of how the Recipient proposes to use the EDA logo. In general,
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the EDA logo may be used either alone or next to Recipient’s logo. The EDA logo may not
be used to endorse a third party as interpreted at EDA’s sole discretion. The Recipient must
not use the EDA logo in a negative or defamatory manner, and the Recipient must not use the
U.S. Department of Commerce (DOC) logo. EDA may rescind such permission at any time.

13, Efficient Administration of Project
The Recipient agrees to properly and efficiently administer, operate, and maintain the Project for
its estimated useful life, as required by section 504 of PWEDA (42 U.S.C. § 3194). IfEDA
determines at any time during the estimated useful life of the facility that the Project is not being
properly and efficiently administered, operated, and maintained, EDA may terminate this Award
(if it 1s still active) and/or may take appropriate enforcement action to protect the Federal Interest
in the Project, including requiring the Recipient to repay the Federal Share, See 13 CFR
§§ 302.12 (**Project administration, operation and maintenance”), 302.18 (“Post-approval
requirements™), and 314.2 (“Federal Interest™) through 314.5 (*Federal Share™).

14. Conflicts-of-Interest Rules

a. An “Interested Party” is defined in 13 CFR § 300.3 (“Definitions™) as “any officer, employee,
or member of the board of directors or other governing board of the Recipient, including any
other parties that advise, approve, recommend, or otherwise participate in the business
decisions of the Recipient, such as agents, advisors, consultants, attorneys, accountants, or
shareholders.” An Interested Party includes the Interested Party’s Immediate Family and other
persons directly connected to the Interested Party by law or through a business organization.
“Immediate Family” is defined in 13 CFR § 300.3 as “a person’s spouse (or domestic partner
or significant other), parents, grandparents, siblings, children and grandchildren, but does not
include distant relatives, such as cousins, unless the distant relative lives in the same
household as the person.”

b. The Recipient must disclose in writing any potential conflicts of interest to EDA or the
pass-through entity as soon as practicable after the identification of such potential conflict. In
addition, the Recipient must maintain written standards of conduct to establish safeguards to
prohibit an Interested Party from using its position for a purpose that constitutes or presents
the appearance of personal or organizational conflicts-of-interest or of personal gain in the
administration of an award, See 13 CFR § 302.17(a) and (b} (“Conflicts of interest™), 2 CFR
§ 200.112 (“Conflict of interest”), as applicable, and assurances submitted as part of the
Application, including assurances submitted through SAM.gov or via Form SF-424D
{(*“Assurances — Construction Projects”).

c¢. An Interested Party must not receive any direct or indirect financial or personal benefit in
connection with this Award or its use for payment or reimbursement of costs by or to the
Recipient. A conflict of interest generally exists when an Interested Party participates in a
matter that has a direct and predictable effect on the Interested Party's personal or financial
interests. A conflict also may exist where there is an appearance that an Interested Party's
objectivity in performing his or her responsibilities under the Project is impaired. For
example, an appearance of impairment of objectivity may result from an organizational
conflict where, because of other activities or relationships with other persons or entities, an
Interested Party is unable to render impartial assistance, services or advice to the Recipient, a
participant in the Project or to the Federal government. Additionally, a conflict of interest
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may result from non-financial gain to an Interested Party, such as benefit to reputation or
prestige in a professional field. See 13 CFR § 302.17(a) and (b).

d. Section F.01.c of the DOC Standard Terms and Conditions, which are incorporated as Part 11
of these EDA Construction STCs, specifies procurement-relfated conflicts of interest
requirements. See also 2 CFR §§ 200.317-200.327 (“Procurement Standards”™).

5. Records-Keeping Requirements
a. Records. The Recipient must maintain records that document compliance with the terms and

conditions of this Award. At a minimum, the Recipient’s records must fully disclose:
i. The amount and disposition of all EDA funding under the Award;
ii. All Project expenditures and procurement actions;
iii. The total cost of the Project that the Award funds;
iv. Copies of all reports and disbursement requests submitted to EDA;
v. The benefits/impacts of the Project, as reported through GPRA and other reports to EDA;
vi. The amount and nature of the portion of Project costs provided by non-EDA sources;

vil. Contractor compliance with applicable Federal requirements; and

vii1,Such other records as EDA requires the Recipient to maintain, including such records as
will facilitate an effective audit,

b. Records retention. In general, and in accordance with 2 CFR § 200.334 (“Retention
requirements for records”), all records pertinent to this Award must be retained for a period of
three years from the date of submission of the final Project expenditure report (the final
Form SF-271 for disbursement). The only exceptions are the following:

1. Ifany litigation, claim, or audit is started before the expiration of the three-year period, the
records must be retained until all litigation, claims, or audit findings involving the records
have been resolved and final actions taken.

ii. When the Recipient is notified in writing by EDA, its cognizant agency for either audit or
indirect costs, its oversight agency for audit, or the relevant pass-through entity to extend
the retention period, it must retain the records as directed.

iil. Records for real property and equipment acquired with Federal funds must be retained for
three years after final disposition of the relevant real property or equipment,

iv. When records are fransferred to or maintained by EDA or pass-through entity, the
three-year retention requirement is not applicable to the Recipient.

v. Records for program income transactions after the period of performance, In some cases,
Recipients must report program income after the period of performance. Where there is
such a requirement, the retention period for the records pertaining to the earning of the
program income starts from the end of the Recipient’s fiscal year in which the program
income is earned. See also Part I1, section A.7 “Program Income” of these
EDA Construction STCs.
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vi. Indirect cost rate proposals and cost allocation plans. This paragraph applies to the

following types of documents and their supporting records: indirect cost rate
computations or proposals, cost allocation plans, and any similar accounting
computations of the rate at which a particular group of costs is chargeable (such as
computer usage chargeback rates or composite fringe benefit rates).

(1) If submitted for negotiation. If the proposal, plan, or other computation is required to
be submitted to the Federal Government (or to the pass-through entity) to form the
basis for negotiation of the rate, then the three-year retention period for its supporting
records starts from the date of such submission.

(2) If not submitted for negotiation. If the proposal, plan, or other computation is not
required to be submitted to the Federal Goverament (or to the pass-through entity) for
negotiation purposes, then the three-year retention period for the proposal, plan, or
computation and its supporting records starts from the end of the fiscal year (or other
accounting period) covered by the proposal, plan, or other computation.

¢. Monitoring and reporting obligations. The Recipient is responsible for monitoring any
subrecipients and contractors to ensure their compliance with the records retention
requirements. The Recipient must immediately notify the Project Officer if records are lost.
See 2 CFR §§ 200.331 -- 200.333 (“Subrecipient Monitoring and Management).

16, Termination Actions

a. In accordance with 2 CFR § 200.340 (*Termination”), this Award may be terminated in
whole or in part as follows:

1.

Termination by EDA for the Recipient’s failure to comply with the terms and condifions
of the Award. EDA may terminate this Award, in whole or in part, if the Recipient fails to
comply with the Terms and Conditions of the Award, including but not limited to:

(1) Any representation made by the Recipient to the Federal awarding agency in
connection with the Application for Federal assistance is incorrect or incomplete
in any material respect;

(2) The Project has changed substantially, without EDA prior approval, so as to affect
significantly the accomplishment of the Project as intended (including an
unauthorized use of property as provided in 13 CFR § 314.4 (“Unauthorized use of
property™);

(3) The Recipient has violated commitments it made in its Application and supporting
documents or has violated any of the Terms and Conditions of the Award;

(4) The conflicts-of-interest rules at 13 CFR § 302.17 (“Conflicts of interest’”) are
violated; or

(5) The Recipient fails to report immediately to EDA any change of authorized
representative acting in liew of or on behalf of the Recipient.

See also section A.06 (Unsatisfactory Performance or Non-Compliance with Award
Provisions) of the DOC Standard Terms and Conditions, which are incorporated in Part Iil
of these EDA Construction STCs.
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ii.

iil.

iv.

Termination by EDA when the Award no longer effectuates program goals or agency
priorities. To the greatest extent authorized by law, EDA may terminate this Award if it
no longer effectuates program goals or agency priorities.

Termination by the Recipient. The Recipient may terminate this Award in whole or in
part upon by sending the EDA Grants Officer written notification setting forth the reasons
for such termination, the effective date, and, in the case of partial termination, the portion
to be terminated. However, if EDA determines in the case of partial termination that the
reduced or modified portion of the EDA Award will not accomplish the purposes for
which the EDA Award was made, EDA may terminate the Award in its entirety.

Termination pursuant to Award termination provisions. EDA or the pass-through entity
may terminate this Award pursuant to termination provisions included in the Award. Any
Award-specific termination provision will be included as a specific award condition.

Termination upon mutual agreement. EDA and the Reciptent may mutually agree to
terminate this Award in whole or in part. In such cases, EDA and the Recipient must agree
upon the termination conditions, including the effective date and, in the case of partial
termination, the portion to be terminated.

b. Ifthe Award is wholly or partially terminated, the Recipient remains responsible for
compliance with the requirements in 2 CFR §§ 200.344 (“Closeout™) and 200.345
(“Post-closeout adjustments and continuing responsibilities™).

17. Project Closeout Procedures

a. Project Closeout. As defined at 2 CFR § 200.1, Project Closeout means the process by which
EDA determines that all applicable administrative actions and all required work of the Award
have been completed and takes actions as described at 2 CFR § 200.344 (“Closeout™). In the
context of an EDA construction award, Project Closeout generally begins with the
Recipient’s acceptance of the Project from the contractor(s).

b, Final disbursement. When Project construction and final inspection have been completed, or
substantially completed as determined by EDA, and the Recipient has accepted the Project
from the contractor(s), the Recipient can begin the Closeout process by submitting the
following documentation to EDA:

L.

ii.

1,

1v.

A request for final disbursement on an executed Form SF-271;

A written cettification that all costs charged against this Award (Federal and non-Federal
shares) are for eligible activities and represent allowable costs, for which there is
documentation in the Recipient’s records;

An executed certificate of final acceptance signed by the Recipient and the Recipient’s
architect/engineer;

"The Recipient’s certification that its current audit (in accordance with subpart F of 2 CFR
part 200), if applicable, has been submitted to the Federal Audit Clearinghouse;
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v. The Recipient’s certification that its currently valid single or program-specific audit in
accordance with subpart F of 2 CFR part 200 (“Audit Requirements™), if applicable, does
not contain any material findings (if the Recipient’s currently valid audit does contain
material findings, the Recipient must submit the applicable audit preferably via e-mail to
the Project Officer, who will review with the Grants Officer); and

vi. Other documentation as may be required by EDA.

EDA will advise the Recipient of costs determined to be allowable and unallowable. If a
balance of this Award is due to the Recipient, the balance will be paid by EDA. If the
Recipient has received an amount in excess of the amount due the Recipient, the Recipient
must refund the excess to EDA. The Recipient must contact the Project Officer for refund
instructions.

As noted above, if the Recipient’s most recent audit completed pursuant to subpart F of

2 CFR part 200 contains material findings, the Recipient must submit the audit, preferably via
e-mail, to the Project Officer, who will review with the Grants Officer before final
disbursement, If e-mail is unavailable, the Recipient may submit a hardcopy version of the
audit to the Project Officer.

. Final reporting deadline. The Recipient must submit, no later than 120 calendar days after
the end date of the period of performance, all financial, performance, and other reports as
required by the Terms and Conditions of this Award, The Grants Officer may extend the
120 calendar day submission period upon a written request from the Recipient.

. Deadline to liguidate obligations. Unless EDA authorizes an extension, the Recipient must
liquidate all financial obligations incurred under this Award no later than 120 calendar days
after the end date of the period of performance.

. Post-Closeout requirements. As noted above in section B.12 “Efficient Administration of
Project” of these EDA Construction STCs, afier construction is completed and the Project 1s
closed out financially, the Recipient has an ongoing responsibility to properly administer,
operate, and maintain the Project for its estimated useful life (as determined by EDA) in
accordance with Award purposes. See 13 CFR § 302.12 (“Project administration, operation
and maintenance”). The Recipient must comply with all Award requirements and maintain
records to document such compliance, which must be made available for inspection by EDA
or other Government officials as required.

In addition, in accordance with 2 CFR § 200.345 “Post-closeout adjustments and continuing
responsibilities,” the Closeout of this Award does not affect any of the following:

1. The right of EDA to disallow costs and recover funds on the basis of a later audit or
other Project review,

il. The Recipient’s obligation to return any funds due as a result of later corrections or
other transactions;

iit. Audit requirements per subpart F of 2 CFR part 200, and

iv. Requirements for property management and disposition, records retention, and
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performance measurement reports. See subpart D of 2 CFR part 200 (“Post
Federal Award Requirements™), as applicable.

f. GPRA reporting. As required under GPRA and in accordance with a schedule that will be
provided by EDA, the Recipient must submit additional Performance Measurement Reporis,
generally three, six, and nine years after the date of the Award to accurately and completely
report the impacts of the Project, especially in terms of job creation and private investment
feveraging,

18. Freedom of Infermation Act
EDA is responsible for meeting its Freedom of Information Act (‘FOIA™) (5 U.S.C. § 552)
responsibilities for its records. DOC regulations at 15 CFR part 4 sct forth the requirements and
procedures that EDA must follow in order to make the requested material, information, and
records publicly available. Unless prohibited by law and to the extent required under the FOIA,
contents of Applications and other information submitted by applicants and Recipients may be
released in response to a FOIA request. The Recipient should be aware that EDA may make
certain Application and other submitted information publicly available. Accordingly, as set forth
in 15 CFR § 4.9 (“Confidential commercial information™), the Recipient should identify in its
Application any “business information™ it believes to be protected from disclosure pursuant to
5 US.C. § 552(b)(4).

C. Additional Requirements Related to Construction Projects

The Recipient and any subrecipients, must, in addition to other statutory and regulatory requirements
detailed in these EDA Construction STCs and the assurances made to EDA in connection with the
Award, comply and require each of its contractors and subcontractors employed in the completion of
the Project to comply with all applicable Federal, State, territorial, and local laws, and in particular,
the following Federal laws {and the regulations issued thereunder), executive orders, OMB circulars,
OMB Uniform Guidance, and local law requirements.

1. The Davis-Bacon Act, as amended (40 U.S.C. §§ 31413144, 3146, 3147;
42 U.S.C. § 3212), which requires minimum wages for mechanics and laborers employed on
Federal Government public works projects to be based on the wages that the Secretary of
Labor determines to be prevailing for the corresponding classes of laborers and mechanics
employed on projects of a character similar to the contract work in the civil subdivision of the
State in which the Project is to be performed, or in the District of Columbia if the Project is to
be performed there.

2. The Contract Work Hours and Safety Standards Act, as amended (40 U.S.C.
§§ 3701-3708), which provides work hour standards for every laborer and mechanic employed
by any contractor or subcontractor in the performance of a Federal public works project.

3. The National Historic Preservation Act of 1966, as amended (54 U.S.C. § 300101 ef seq.),
and the Advisory Council on Historic Preservation Guidelines (36 CFR part 800), which
require stewardship of historic properties in projects involving Federal funds,

4. Preservation of Historical and Archeological Data (54 U.S.C. § 312502), which requires
appropriate surveys and preservation efforts if a Federally licensed project may cause
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irreparable loss or destruction of significant scientific, prehistorical, historical, or
archeological data.

5. The Architectural Barriers Act of 1968, as amended (42 U.S.C. § 4151 ef seq.}, and the
regulations issued thereunder, which prescribe standards for the design and construction of any
building or facility intended to be accessible to the public or that may house handicapped
employees.

6. The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,
as amended (42 U.S.C. § 4601 ef seq.), and implementing regulations issued at 49 CFR
part 24 {(“Uniform Relocation Assistance and Real Property Acquisition for Federal and
Federally Assisted Programs™), which establish uniform policies for the fair and equitable
treatment of persons, businesses, or farm operations affected by the acquisition, rehabilitation,
or demolition of real property acquired for a project financed wholly or in part with Federal
financial assistance.

7. The Energy Conservation and Production Act (42 U.S.C. § 6834 ef seq.), which establishes
energy efficiency performance standards for the construction of new residential and
commercial structures undertaken with Federal financial assistance.

8. Executive Order 13717, “Seismic Safety of Federal and Federally Assisted or Regulated
New Building Construction”, which requires that new buildings constructed with Federal
assistance comply with the earthquake-resistant design provisions of the 2015 editions of the
International Building Code (IBC) or the International Residential Code (TRC), nationally
recognized building codes promulgated by the International Code Council (ICC), or
equivalent codes, consistent with the provisions of and to the extent required by 40 U.S.C.

§ 3312,

9. Compliance with Local Construction Requirements. The Recipient will comply with
current local building codes, standards, and other requirements applicable to the Project,

D. Non-Discrimination Requirements
No person in the United States shall, on the ground of race, color, national origin, handicap, age,
religion, or sex, be excluded from participation in, be dented the benefits of, or be subject to
discrimination under any program or activity receiving Federal financial assistance. In addition to the
non-discrimination requirements set forth in section G.02 “Non-Discrimination Requirements” of
the DOC Standard Terms and Conditions, which are incorporated in Part 11T of these Construction
STCs, the Recipient agrees to comply with Pub. L. No. 92-65, 42 U.S5.C. § 3123, which proscribes
discrimination on the basis of sex in assistance provided under PWEDA.

E. Audits

1. General
a. Recipients must comply with the audit requirements set out as subpart F to 2 CFR part 200
{(“Audit Requirements”). Generally, if the Recipient expends $750,000 or more in Federal
awards during the Recipient’s fiscal year, the Recipient must have a single or
program-specific audit conducted for that fiscal year. The cost of preparing the audit may be
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included in the Project budget.

b. For program specific audits, EDA’s Public Works and Economic Adjustment Assistance
programs generally have specific audit guidelines that will be incorporated into the Award
and may be found in the annual Compliance Supplement, which is Appendix XT to 2 CFR
part 200 and available on OMB’s website. When DOC does not have a program-specific
audit guide available for the program, the auditor will follow the requirements for a
program-specific audit as described in 2 CFR § 200.507 (“Program-specific audits™).

2. Requirement to Submit a Copy of the Audit to EDA

If the Recipient’s current audit required under subpart I of 2 CFR part 200

(“Audit Requirements”) contains material findings, the Recipient must submit a copy of the
audit to the Project Officer, who will review it with the Grants Officer. See also Part 11,
section B.16 “Project Closeout Procedures” of these EDA Construction STCs.

See section D “Audits” of the DOC Standard Terms and Conditions, which are incorporated in
Part IIT of these EDA Construction STCs, for additional information related to audit requirements.

F. Tribal Employment Rights Ordinances

As setout in 31 U.S.C. § 1352, special provisions are applicable to Indian Tribes, Tribal
organizations, and other Indian organizations eligible to receive Federal contracts, grants, loans, or
cooperative agreements. In accordance with DOC policy, EDA recognizes Tribal Employment Rights
Ordinances (“TEROs”), which may provide for preferences in contracting and employment, in
connection with its financial assistance awards. Federal awards granted to American Indian and
Alaska Native Tribal governments generally may provide for preference to qualified Indians in all
aspects of employment, confracting, and other business activities, as well as the payment of a TERO
fee. The payment of the TERO fee, which supports the Tribal employment rights office to administer
the preferences, should generally be allowable as an expense that is “necessary and reasonable for
the performance of the Federal award,” as provided under 2 CFR § 200.403 (“Factors affecting
allowability of costs™).

G. EDA Contracting Provisions for Construction Projects
The Recipient must use the “EDA Contracting Provisions for Construction Projects” as guidance in
developing all construction contracts. The “EDA Contracting Provisions for Construction Projects”
lists applicable EDA and other Federal requirements for construction contracts.

H. Property
1. Standards

With respect to any property acquired or improved in whole or in part with Award funds, the
Recipient must comply with the Property Standards set forth at 2 CFR §§ 200.310 (“Insurance
coverage”) through 200.316 (“Property trust relationship™), and EDA’s regulations at

13 CFR part 314. Property acquired or improved in whole or in part by the Recipient under this
Award may consist of real property; personal property, including equipment and supplies; and
intangible property, such as money, notes, contractual rights, and security interests. Any property
reports required under 2 CFR §§ 200.310 through 200.316, such as periodic inventories and requests
for disposition instructions, must be submitted to the Grants Officer through the Project Officer on
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Form SF-428 and/or SF-429, as applicable. See also section A.01.d “Real Property, Tangible
Property and Intangible Property Reports and Requests for Dispositions™ of the DOC Standard
Tetms and Conditions, which are incorporated in Part T1T of these EDA Construction STCs.

2. Title

a. Title to equipment, supplies, and intangible property acquired in whole or in part under this
Award generally vests upon acquisition in the Recipient. The use, management and
disposition of equipment, supplies, and intangible property acquired in whole or in part under
this Award must be in accordance with 2 CFR §§ 200.313 (“Equipment™), 200.314
(“Supplies™), and 200.315 (“Intangible property™), as applicable, and EDA regulations at
13 CFR part 314, See also section C.03 “Inteltectual Property Rights” of the DOC Standard
Terms and Conditions, which are incorporated in Part II1 of these EDA Construction STCs.

b. Title to real property acquired in whole or in part under this Award generally vests upon
acquisition in the Recipient, subject to the condition that the Recipient uses the real property
for the authorized purpose of the Project. See 2 CFR § 200.311 (“Real property”) and EDA
regulations at 13 CFR part 314.

3. EDA’s Interest in Award Property

a, General - evidence of title. As stated in Part I, section E, of these EDA Construction STCs
“Recipient as Trustee”, real property, equipment, and intangible property acquired or
improved under this Award must be held in trust by the Recipient as trustee for the public
purposes of an Award. This trust relationship exists throughout the duration of the property’s
estimated useful life, as determined by EDA, during which time EDA retains an undivided,
equitable reversionary interest in the property (“Federal Interest”). See 13 CFR § 314.2.

Before advertising for construction bids or at such other time as EDA requires, the Recipient
must furnish evidence, satisfactory in form and substance to EDA, that title to real property
required for the Project (other than property of the United States and as provided in 13 CFR

§ 314.7(c) (*Title™)) is vested in the Recipient and that such easements, rights-of-way, State or
focal government occupancy or use permits, long-term leases, or other property interests or
access rights required for the Project have been or will be obtained by the Recipient within an
acceptable time, as determined by EDA. All liens, morigages, other encumbrances,
reservations, reversionary interests, or other restrictions on title or the Recipient’s interest in
the property must be disclosed to EDA. See 13 CFR § 314.7 (“Title”). With limited
exceptions set forth at 13 CFR §§ 314.6(a) and (b) (“Encumbrances”) or as otherwise
authorized by EDA, Recipient-owned property acquired or improved in whole or in part with
Award funds must not be used to secure a mortgage or deed of trust or in any way otherwise
encumbered. See 13 CFR § 314.6.

b. Recording EDA’s Interest in Real Property.

i, For all Projects involving the acquisition, construction, or improvement of a building,
infrastructure, or other real property, as determined by EDA, the Recipient must execute
and furnish to EDA, prior to initial Award disbursement or at such other time as EDA
requires, a lien, covenant, or other statement, satisfactory to EDA in form and substance,
of EDA’s interest in the property acquired or improved in whole or in part with the funds
made available under this Award, EDA may permit such statement to be recorded after
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initial Award disbursement in the event that grant funds are being used to acquire such
property or for authorized costs, such as design and engineering services. The statement
must specity the estimated useful life of the Project and must include the disposition,
encumbrance, and the Federal Share compensation requirements, as well as any other
requirements specified by EDA in its reasonable discretion. See 13 CFR §§ 314.1
(*“Definitions”) and 314.8(a) (“Recorded statement for real property™). See also 2 CFR
§ 200.316 (“Property trust relationship™).

ii. This lien, covenant, or other statement of the Federal interest must be perfected and placed
of record in the real property records of the jurisdiction in which the property is located,
all in accordance with applicable law. EDA may require an opinion of counsel for the
Recipient to substantiate that the document was validly executed and properly recorded.
See 13 CFR § 314.8(b).

iii. Facilities in which the EDA assistance is only a small part of a larger project, as
determined by EDA, may be exempted from the requirements listed in paragraphs H.3.b.i
and i above. See 13 CFR § 314.8(c).

iv. In exiraordinary circumstances and at EDA’s discretion, EDA may choose to accept
another instrument to protect EDA’s interest in the Project property, such as an escrow
agreement or leiter of credit, provided that EDA determines such instrument is adequate
and a recorded statement in accord with section H.3.b.i above is not reasonably available.
The terms and provisions of the relevant instrument must be satisfactory to EDA. The
costs and fees for escrow services or letters of credit must be paid by the Recipient.

See 13 CER § 314.8(d).

. Recording EDA’s Inierest in Personal Property. For all Projects involving the acquisition or
improvement of significant items of equipment or other tangible personal property, including
but not limited to watercraft, motor vehicles, machinery, equipment, removable fixtures, or
structural components of buildings, the Recipient must execute a security interest, covenant, or
other statement of EDA’s reversionary interest in the personal property acceptable in form and
substance to EDA, which statement must be perfected and placed of record in accordance with
applicable law (usually accomplished by filing a Uniform Commercial Code Financing
Statement (Form UCC-1), as provided by State law), with continuances re-filed as
appropriate. EDA may require an opinion of counse] for the Recipient to substantiate that the
Form UCC-1 or other filing was validly executed and properly recorded. See 13 CFR § 314.9
(“Recorded statement for Project personal property).

. EDA’s Inierest and the estimated useful life. The Recipient acknowledges that EDA retains
an undivided equitable reversionary interest in property acquired or improved in whole or in
part with grant funds made available through this Award throughout the estimated useful life
(as determined by EDA) of the Project, except in applicable instances set forth at 13 CFR

§ 314.7(c) (“Title™). See 13 CFR § 314.2(a) (“Federal interest”).

Unauthorized Use of Award Property. The Recipient agrees that if any interest in property

acquired or improved in whole or in part with Award funds is disposed of, encumbered, or

alienated in any manner, or no longer used for the authorized purposes of the Award during
the Project’s estimated useful life without EDA’s written approval, EDA will be entitled to
recover the Federal Share, as defined at 13 CFR § 314.5 (“Federal share”). Examples of
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alienation of Award property include sale or other conveyance of the Recipient’s interest,
leasing or mortgaging the property, or granting an option for any of the foregoing.

If, during the Project’s estimated useful life, the property is no longer needed for the purposes
of the Award, as determined by EDA, EDA may permit its use for other acceptable purposes
consistent with those authorized by PWEDA and 13 CFR Chapter II1. See 13 CFR § 314.3(b)
(“Authorized use of property™) or may direct the Recipient to sell the property and remit the
Federal Share of the sales proceeds to EDA. See 2 C.F.R. §§ 200.311, 200.313.

Calculating the Federal Share. For purposes of any lien or security interest, the amount of the
Federal Share is the portion of the current fair market value of any property (after deducting
any actual and reasonable selling and repair expenses incurred to put the property into
marketable condition) attributable to EDA’s participation in the Project. See 13 CFR § 314.5
(*Federal share™).

4. Insuarance and Bonding

a.

b.

Insurance. The Recipient must, at & minimum, provide the equivalent insurance coverage for
real property and equipment acquired or improved with Federal funds as provided for
property owned by the Recipient. Federally owned property need not be otherwise insured
unless required by the Terms and Conditions of the Award. See 2 CFR § 200.310
(“Insurance coverage”).

Bonding. If the Award exceeds the simplified acquisition threshold as defined at 2 CFR

§ 200.1, EDA may accept the Recipient’s or subrecipient’s bonding policy and requirements
if EDA or the pass-through entity determines that the Federal Interest is adequately protected.
If not, the following mininoum requirements will apply:

i. A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid
guarantee” must consist of a firm commitment such as a bid bond, certified check, or
other negotiable instrument accompanying a bid as assurance that the bidder will, upon
acceptance of the bid, execute such contractual documents as may be required within the
time specified.

it. A performance bond on the part of the contractor for 100 percent of the contract price. A
“performance bond” is one executed in connection with a contract to secure fulfillment of
all the contractor’s obligations under such contract.

iii. A payment bond on the part of the contractor for 100 percent of the contract price. A
“payment bond” is one executed in connection with a contract to ensure payment as
required by law of all persons supplying labor and material in the execution of the work
provided for in the contract. See 2 CFR § 200.326 (“Bonding requirements™).

5. Leasing Restrictions.
Leasing or renting of facilities or property is prohibited unless specifically authorized by EDA.
The Recipient agrees that any leasing or renting of any facilities or property involved in this
Project will be subject to the following:

a.

That said lease arrangement is consistent with the authorized general and special purpose of
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the Award;

b. That said lease arrangement is for adequate consideration;
c. That said lease arrangement is consistent with applicable EDA requirements concerning but
not limited to nondiscrimination and environmental compliance; and
d. That all revenue derived from said leasing arrangement shall be subject to Part I1, section A.7
“Program Income” of these EDA Construction STCs.
. Eminent Domain

The Recipient will use funds solely for the authorized purpose of the Project. Pursuant to
Executive Order 13406, “Protecting the Property Rights of the American People,” the Recipient
agrees:

a.

Not to exercise any power of eminent domain available to the Recipient (including the
comunencement of eminent domain proceedings) for use in connection with the Project for
the purpose of advancing the economic interests of private parties; and

Not to accept title to land, easements, or other interests in land acquired by the exercise of
any power of eminent domain for use in connection with the Project for such purposes.

The Recipient agrees that any use of the power of eminent domain to acquire fand, easements,
ot interests in land, whether by the Recipient or any other entity that has the power of eminent
domain, in connection with the Project without the prior written consent of EDA is an
unauthorized use of the Project. If the Recipient puts the Project to an unauthorized use, the
Recipient must compensate EDA for the Federal Share in accordance with 13 CFR §§ 314.4
(“Unauthorized use of property”) and 314.5 (“Federal share”), as the same may be amended
from time to time.

. Disposal of Real Property

a.

During the estimated useful life of the Project, if EDA. and the Recipient determine that
property acquired or improved in whole or in part with Award funds is no longer needed for
the original purposes of this Award, EDA may, in its discretion, approve use of the property
in other Federal grant programs or in programs that have purposes consistent with those
authorized by PWEDA and 13 CFR chapter III. See 13 CFR § 314.3(b) (“Authorized use of

property™).

When property is not authorized for other uses as provided in section H.7.a above, EDA will
provide disposition instructions to the Recipient, which may include directing the Recipient to
sell the property and remit the Federal Share of the sales proceeds to EDA.

. Reporting on Property.

a.

Real Property status reports and requests for disposition. In accordance with 2 CFR

§ 200.330 “Reporting on real property”, the Recipient must submit reports using

Form SF-429 (Real Property Status Report), including appropriate attachments, at least
annually on the status of real property in which EDA retains an interest, which generally
mcludes real property acquired or improved under the award, unless such interest extends
15 years or longer. If EDA’s interest is for a period of 15 years or longer, unless otherwise
specified in a specific award condition, the Recipient must submit an annual report for the
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first three years of the award and thereafter submit a real property status report every

five years. If the Recipient wishes to dispose of real property acquired or improved under an
EDA award, the Recipient must request disposition instructions, including the submission of
Form SF-429, with appropriate attachments, from the Grants Officer in accordance with

2 CFR 200.311(c).

Tangible Personal Property status reports and requests for dispositions. The Recipient must
submit periodic reports as specified in the terms of the Award using Form SF-428 (Tangible
Personal Property Report), including appropriate attachments thereto, concerning tangible
personal property that is Federally owned or tangible personal property in which EDA retains
an interest. In addition, if the Recipient wishes to dispose of tangible personal property
acquired or improved under an EDA award, the Recipient must request disposition
instructions, including the submission of Form SF-428, with appropriate attachments, from
the Grants Officer in accordance with 2 CFR 200.313(e).

See also section A.01.d of the DOC Standard Terms and Conditions, which are incorporated
in Part TII of these EDA Construction STCs.

I, Environmental Requirements

General. In addition to the environmental statutes, executive orders, and requirements set forth
in section (.04 of the DOC Standard Terms and Conditions “Environmental Requirements,”
which are incorporated in Part IIT of these EDA Construction STCs, the Recipient must comply
with the following:

1.

a.

Environmental Quality Improvement Act of 1970, as amended (42 U.S.C.
§8§ 4371-4375). Federally supported public works facilities and activities that affect the
environment must be implemented in compliance with policies established under existing law.

The Lead-Based Paint Poisoning Prevention Act (42 U.S.C. § 4821 ef seq.). Use of
lead-based paint in residential structures improved with Federal assistance is prohibited.

The Farmland Protection Policy Act (7 U.S.C. §§ 4201-4209). Projects are subject to
review under this Act if they may trreversibly directly or indirectly convert farmland,
including forest land, pastureland, cropland, or other land, to nonagricultural use.

The Noise Control Act of 1972 (42 U.S.C. § 4901 ef seq.). Federally supported facilities and
activities must comply with Federal, State, interstate, and local requirements respecting
control and abatement of environmental noise to the same extent that any person is subject to
such requirements.

The Native American Graves Protection and Repatriation Act (25 U.S.C. § 3001 ef seq.).
This Act provides a process for returning certain Native American cultural items to lineal
descendants, culturally affiliated Indian tribes, and Native Hawaiian organizations.

Compliance with Other Applicable Environmental Requirements

The Recipient agrees to promptly notify the Grants Officer in writing of any environmental
requirement or restriction, regulatory or otherwise, with which it must comply. Before Project
Closeout and final disbursement of Award funds, the Recipient further agrees to provide evidence
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satisfactory to the Grants Officer that any required environmental remediation has been
completed: (1) in compliance with all applicable Federal, State and local regulations; and (2) in
accordance with any legally enforceable restrictions related to environmental restriction on the
property such as environmental easements, deed restrictions, no further action determinations, or
voluntary cleanup certifications. Compliance with said laws or restrictions must be included in
any contract documents for Project construction. The Recipient must certify compliance before
final disbursement of grant funds.

J.  American-Made Fquipment and Products

Recipients are hereby notified that they are encouraged, to the greatest extent practicable, to purchase
American-made equipment and products with funding provided under this Award.

See also section G.05.a (Buy-American Preferences) of the DOC Standard Terms and Conditions,
which are incorporated in Part ITI of these EDA. Construction STCs.
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PART II:
DEPARTMENT OF COMMERCE

STANDARD TERMS & CONDITIONS

The DOC Standard Terms and Conditions dated November 12, 2020, which can be found at
htips://www.commerce.gov/oam/policy/financial-assistance-policy, are incorporated by reference
herein as Part ITT of these Construction STCs,

In the event of a conflict between Paxts T or II of these Construction STCs and Part 111, which
incorporates the DOC Standard Terms and Conditions, Parts I and Il will control.
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EXHIBIT E

OMB Number: 0610-0096
Bxpiration Date: 01/31/2025

U. S. DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION

EDA CONTRACTING PROVISIONS
FOR CONSTRUCTION PROJECTS

These EDA Contracting Provisions for Construction Projects (EDA Contracting Provisions) are
intended for use by recipients receiving federal assistance from the U. S. Department of
Commerce - Economic Development Administration (EDA). They contain provisions specific to
EDA and other federal provisions not normally found in non-federal contract documents. The
requirements contained herein must be incorporated into all construction contracts and
subcontracts funded wholly or in part with federal assistance from EDA.

Economic Development Adniinistration
Coniracting Provisions for Constraction Projects
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1. DEFINITIONS

Agreement — The written instrument that is evidence of the agreement between the Owner and
the Contractor overseeing the Work.

Architect/Engineer - The person or other entity engaged by the Recipient to perform
architectural, engineering, design, and other services related to the work as provided for in the
contract,

Contract — The entire and integrated written agreement between the Owner and the Contractor
concerning the Work. The Contract supersedes prior negotiations, representations, or
agreements, whether written or oral.

Contract Documents — Those items so designated in the Agreement. Only printed or hard copies
of the items listed in the Agreement are Contract Documents.

Contractor — The individual or entity with whom the Owner has entered into the Agreement.

Drawings or Plans — That part of the Contract Documents prepared or approved by the
Architect/Engineer that graphically shows the scope, extent, and character of the Work to be
performed by the Contractor.

EDA - The United States of America acting through the Economic Development Administration
of the U.S. Department of Commerce or any other person designated to act on its behalf. EDA
has agreed to provide financial assistance to the Owner, which includes assistance in financing
the Work to be performed under this Contract. Notwithstanding EDA’s role, nothing in this
Contract shall be construed to create any contractual relationship between the Contractor and
EDA,

Owner — The individual or entity with whom the Contractor has entered into the Agreement and
for whom the Work is to be performed.

Project — The total construction of which the Work to be performed under the Contract
Documents may be the whole, or a part.

Recipient — A non-Federal entity receiving a Federal financial agsistance award directly
from EDA to carry out an activity under an EDA program, including any EDA-approved
successor to the entity.

Specifications — 'That part of the Contract Documents consisting of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work, and certain
administrative requirements and procedural matters applicable thereto.

Subcontractor — An individual or entity having direct contract with the Contractor or with any
other Subcontractor for the performance of a part of the Work at the Site.

Economic Development Administration
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Work — The entire construction or the various separately identifiable parts thereof required to be
provided under the Contract Documents. Work includes and is the result of performing or
providing all labor, services, and documentation necessary to produce such construction and
furnishing, installing, and incorporating all materials and equipment into such construction, all as
required by the Contract Documents.

2. PPL BILITY

The Project to which the construction work covered by this Contract pertains is being assisted by
the United States of America through federal assistance provided by the U.S. Department of
Commerce - Economic Development Administration (EDA). Neither EDA, nor any of its
departments, entities, or employees is a party to this Contract. The following EDA Contracting
Provisions are included in this Contract and all subcontracts or related instruments pursuant to
the provisions applicable to such federal assistance from EDA.

3. EDERALLY RE C RACT TON

(a) All contracts in excess of the simplified acquisition threshold - currently fixed at $150,000
(see 41 U.S.C. §§ 134 and 1908) must address administrative, contractual, or legal remedies in
instances where contractors violate or breach contract terms, and provide for such sanctions
and penalties as may be appropriate.

(b) All contracts in excess of $10,000 must address termination for cause and for convenience
by the Recipient including the manner by which it wifl be effected and the basis for settiement.

(¢} All construction contracts awarded in excess of $10,000 by recipients of federal assistance
and their contractors or subcontractors shall contain a provision requiring compliance with
Executive Order 11246 of September 24, 1965, Equal Employment Opportunity, as amended
by Executive Order 11375 of October 13, 1967, and Department of Labor implementing
regulations at 41 C.F.R. part 60,

(d) All prime construction contracts in excess of $2,000 awarded by Recipients must include a
provision for compliance with the Davis-Bacon Act (40 U.S.C. §§ 3141-3148) as supplemented
by Department of Labor regulations at 29 C.F.R, part 5. The contracts must also include a
provision for compliance with the Copeland "Anti-Kickback" Act (18 U.S.C. § 874 and 40
U.S.C. § 3145) as supplemented by Department of Labor regulations at 29 C.F.R. part 3.

(e) All contracts awarded by the Recipient in excess of $100,000 that involve the employment of
mechanics or laborers must include a provision for compliance with 40 U.S.C. §§ 3702 and 3704
(the Contract Work Hours and Safety Standards Act) as supplemented by Department of Labor
regulations at 29 C.F.R. part 5.

(f) All contracts must include EDA requirements and regulations that involve a requirement on
the contractor or sub-contractor to report information to EDA, the Recipient or any other federal
agency.

Economic Development Administration
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{g) All contracts must include EDA requirements and regulations pertaining to patent rights
with respect to any discovery or invention which arises or is developed in the course of or
under such contract.

(h) All contracts must include EDA requirements and regulations pertaining to copyrights and
rights in data.

(i) All contracts and subgrants in excess of $150,000 must contain a provision that requires
cormpliance with all applicable standards, orders, or requirements issued under the Clean Air Act
(42 U.S.C. § 7401 et seq.) and the Federal Water Pollution Control Act (Clean Water Act) (33
U.S.C. § 1251 et seq.), and Executive Order 11738, Providing for Administration of the Clean
Air Act and the Federal Water Pollution Control Act With Respect to Federal Contracts, Grants,
or Loans.

(i) Contracts must contain mandatory standards and policies relating fo energy efficiency which
are contained in the state energy conservation plan issued in compliance with the Energy Policy
and Conservation Act (42 U.S.C.§ 6201).

(k) Contracts must contain a provision ensuring that contracts are not to be made to parties on the
government wide Excluded Parties List System in the System for Award Management (SAM), in
accordance with the OMB guidelines at 2 C.F.R. part 180.

(1) Contracts must contain a provision ensure compliance with the Byrd Anti-Lobbying
Amendment (31 U.S.C. § 1352) under which contractors that apply or bid for an award of
$100,000 or more must file the required certification, Bach tier certifies to the tier above that it
will not and has not used Federal appropriated funds to pay any person or organization for
influencing or attempting to influence an officer or employee of any agency, a member of
Congress, officer or employee of Congress, or an employee of a member of Congress in
connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. §
1352. Hach tier must also disclose any lobbying with non-Federal funds that takes place in
connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier up
to the non-Federal award.

{m) If the Recipient is a state agency or agency of a political subdivision of a state, any
contract awarded must contain a provision ensuring compliance with section 6002 of the Solid
Waste Disposal Act (42 U.S.C. § 6962), as amended by the Resour¢e Conservation and
Recovery Act related to the procurement of recovered materials.

4. REQUIRED PROVISIONS DEEMED INSERTED

Each and every provision of law and clause required by law to be inserted in this contract shall
be deemed to be inserted herein and the contract shall be read and enforced as though it were
included herein, and if through mistake or otherwise any such provision is not inserted, or is not
correctly inserted, then upon the application of either party the contract shall forthwith be
physically amended to make such insertion of correction.

Economic Development Administration
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5. INSPECTION BY EDA REPRESENTATIVE

The authorized representatives and agents of EDA shali be permitted to inspect all work,
matertals, payrolls, personnel records, invoices of materials, and other relevant data and records.

6. INATION AND RETENTION ONT. OR’S RECORD

(8) The Owner, EDA, or the Compiroller General of the United States, or any of their duly
authorized representatives shall, generally until three years after final payment under this
contract, have access to and the right to examine any of the Contractor’s directly pertinent books,
documents, papets, or other records involving transactions related to this contract for the purpose
of making audit, examination, excerpts, and transcriptions.

(b) The Contractor agrees to include in first-tier subcontracts under this contract a clause
substantially the same as paragraph (a) above. “Subcontract,” as used in this clause, excludes
purchase orders that do not exceed $10,000.

(c¢) The periods of access and examination in paragraphs (a) and (b) above for records relating to
(1) appeals under the disputes clause of this contract, (2) litigation or settlement of claims arising
from the performance of this contract, or (3) costs and expenses of this contract to which the
Owner, EDA, or Comptroller General or any of their duly authorized representatives.has taken
exception shall continue until disposition of such appeals, litigation, claims, or exceptions.

7. CONSTRUCTION SCHEDULE AND PERIODIC ESTIMATES

Immediately after execution and delivery of the contract, and before the first partial payment is
made, the Contractor shall deliver to the Owner an estimated construction progress schedule in a
form satisfactory to the Owner, showing the proposed dates of commencement and completion
of each of the various subdivisions of work required under the Contract Documents and the
anticipated amount of each monthly payment that will become due to the Contractor in
accordance with the progress schedule. The Contractor also shall furnish the Owner (a) a
detailed estimate giving a complete breakdown of the contract price and (b) periodic itemized
estimates of work done for the purpose of making partial payments thereon. The costs employed
in making up any of these schedules will be used only to deterrine the basis of partial paymenis
and will not be considered as fixing a basis for additions to or deductions from the contract price.

8. CONTRACTOR'S TITLE TO MATERIAL

No materials, supplies, or equipment for the work shall be purchased by the Contractor or by any
subcontractor that is subject to any chattel mortgage or under a conditional sale contract or other
agreement by which an interest is retained by the seller. The Contractor warrants and guarantees
that he/she has good title to all work, materials, and equipment used by him/her in the Work, free
and clear of all liens, claims, or encumbrances.
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9. INSPECTION AND TESTING O MATERIALS

All materials and equipment used in the completion of the Work shall be subject to adequate
inspection and testing in accordance with accepted standards. The laboratory or inspection
agency shall be selected by the Owner. Materials of construction, particularly those upon which
the strength and durability of any structure may depend, shall be subject to inspection and testing
to establish conformance with specifications and suitability for intended uses.

10. "OR EQUAL" CTLAUSE

Whenever a material, article, or piece of equipment is identified in the Contract Documents by
reference to manufacturers’ or vendors’ names, trade names, catalogue numbers, etc., it is
intended merely to establish a standard. Any material, article, or equipment of other
manufacturers and vendors that will perform adequately the duties imposed by the general design
will be considered equally acceptable provided the material, article, or equipment so proposed is,
in the opinion of the Architect/Engineer, of equal substance and function. However, such
substitution material, article, or equipment shall not be purchased or installed by the Contractor
without the Architect/Engineer's written approval.

11. TENTF OYALTIE

(a) Contractor shali pay all license fees and royalties and assume all costs incident to the use in
the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device that is the subject of patent rights or copyrights held by others. If a
particular invention, design, process, product, or device is specified in the Contract Documents
for use in the performance of the Work and if, to the actual knowledge of Owner or
Architect/Engineer, its use is subject to patent rights or copyrights calling for the payment of
any license fee or royalty to others, the existence of such rights shall be disclosed by the Owner
in the Contract Documents.

(b) To the fullest extent permitted by Laws and Regulations, the Contractor shall indemnify and
hold harmless the Owner and the Architect/Engineer, and the officers, directors, partners,
employees, agents, consultants, and subcontractors of each and any of them from and against all
claims, costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any infringement of patent rights or copyrights
incident to the use in the performance of the Work or resulting from the incorporation in the
Work of any invention, design, process, product, or device not specified in the Contract
Documents.

12 CLAIMS FORE osT

No claims for extra work or cost shall be allowed unless the same was done in pursuance of a
written order from the Architect/Engineer approved by the Owner.
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Contracting Provisions for Construction Projects



OMB Number: 0610-0096
Expiration Date: (1/31/2023

13, CONTRACTORS AND SUBCONTRACTORS INSURANCE

(a) The Contractor shall not commence work under this Contract until the Contractor has
obtained all insurance reasonably required by the Owner, nor shall the Contractor allow any
subcontractor to commence work on his/her subcontract until the insurance required of the
subcontractor has been so obtained and approved.

(b) Types of insurance normally required are:

(1)  Workers' Compensation

(2) Contractor's Public Liability and Property Damage

(3)  Contractor's Vehicle Liability

(4)  Subcontractors' Public Liability, Property Damage and Vehicle Liability
(5)  Builder's Risk (Fire and Extended Coverage)

(c) Scope of Insurance and Special Hazards: The insurance obtained, which is described
above, shall provide adequate protection for the Contractor and his/her subcontractors,
respectively, against damage claims that may arise from operations under this contract, whether
such operations be by the insured or by anyone directly or indirectly employed by him/her and
also against any of the special hazards that may be encountered in the performance of this
Contract.

(d) Proof of Carriage of Insurance: The Contractor shall furnish the Owner with certificates
showing the type, amount, class of operations covered, effective dates, and dates of expiration of
applicable insurance policies.

14, CONTRACT SECURITY BONDS

(a) If the amount of this Contract exceeds $150,000, the Contractor shall furnish a performance
bond in an amount at least equal to one hundred percent (100%) of the Contract price as security
for the faithful performance of this Contract and also a payment bond in an amount equa) to one
hundred percent (100%) of the Contract price or in a penal sum not less than that prescribed by
State, Tetritorial, ot local law, as security for the payment of all persons performing labor on the
Work under this Contract and furnishing materials in connection with this Contract. The
performance bond and the payment bond may be in one or in separate instruments in accordance
with local law, Before final acceptance, each bond must be approved by EDA. If the amount of
this Contract does not exceed $150,000, the Owner shall specify the amount of the payment and
performance bonds.

(b) All bonds shall be in the form prescribed by the Contract Documents except as otherwise
provided in applicable laws or regulations, and shall be executed by such sureties as are named
in the current list of Companies Holding Certificates of Authority as Acceptable Sureties on
Federal Bonds and as Acceptable Reinsuring Companies as published in Treasury Circular 570
(amended) by the Financial Management Service, Surety Bond Branch, U.S. Department of the
Treasury. All bonds signed by an agent must be accompanied by a cettified copy of the agent’s
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authority to act. Surety companies executing the bonds must also be authorized to transact
business in the state where the Work is located.

15. B TAND - -B N AND RE CT
(as required by section 602 of PWEDA)

(a) Minimum Wages

(1) All laborers and mechanics employed or working upon the site of the Work in the
construction or development of the Project will be paid unconditionally and not less often
than once a week, and without subsequent deduction or rebate on any account (except
such payroll deductions as are permitted by regulations issued by the Secretary of Labor
under the Copeland Act at 29 C.F.R, part 3, the full amount of wages and bona fide fringe
benefits (or cash equivalents thereof) due at the time of payment computed at rates not
less than those contained in the wage determination of the Secretary of Labor, which is
attached hereto and made a part hereof, regardless of any contractual relationship that
may be alleged to exist between the Contractor and such laborers and mechanics.
Contributions made or costs reasonably anticipated for bona fide fringe benefits under
Section [(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of 29 C.¥F R.

§ 5.5(a)(1)(iv); also, regular contributions made or costs incurred for more than a weekly
period (but not less often than quarterly) under plans, funds, or programs, which cover
the particular weekly period, are deemed to be constructively made or incurred during
such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate
and fringe benefits on the wage determination for the classification of work actually
performed, without regard to skill, except as provided in 29 C.F.R. § 5.5(a)(4). Laborers
or mechanics performing work in more than one classification may be compensated at the
rate specified for each classification for the time actually worked therein, provided that the
employer's payroll records accurately set forth the time spent in each classification in
which work is performed. The wage determination (including any additional
classification and wage rates determined under 29 C.F.R. § 5.5(a)(1)(ii) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can be
easily seen by the workers.

(2) (i) Any class of laborers or mechanics to be employed under the Contract, but not
listed in the wage determination, shall be classified in conformance with the wage
determination. EDA shall approve an additional classification and wage rate and fringe
benefits therefore only when the following criteria have been met:

(A) The work to be performed by the classification requested is not performed by
a classification in the wage determination;,

(B) The classification is utilized in the area by the construction industry; and

(C) The proposed wage rate, including any bona fide fringe benefits, bears a
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reasonable relationship to the wage rates contained in the wage determination.

(i) If the Contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and EDA or its designee agree on the
classification and wage rate (including the amount designated for fringe benefits
where appropriate), a report of the action taken shall be sent by EDA or its designee to
the Administrator of the Wage and Hour Division, Employment Standards
Administration, U.S. Department of Labor, Washington, D.C. 20210.

(iii) In the event the Contractor, the laborers or mechanics to be employed in the
classification or their representatives, and EDA or its designee do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), EDA or its designee shall refer the questions, inchiding
the views of all interested parties and the recommendation of EDA or its designee, to
the Administrator for determination.

~ (iv) The wage rate (including fringe benefits where appropriate) determined pursuant
to paragraphs (a)(2)(ii) or (iii} of this section, shall be paid to all workers performing
work in the classification under this contract from the first day on which work is
performed in the classification.

(3) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof,

(4) If the Contractor does not make payments to a trustee or other third person, the
Confractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program, provided, that the Secretary of Labor has found, upon the written request of the
Contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the Contractor to set aside in a separate account assets for
the meeting of obligations under the plan or program.

(b) Withholding

EDA or its designee shall upon its own action ot upon written request of an authorized
representative of the Department of Labor withhold or cause to be withheld from the Contractor
under this Contract ot any other federal contract with the same prime Contractor, or any other
federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held
by the same prime contractor so much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics, including apprentices, trainees and helpers,
employed by the Contractor or any subcontractor the full amount of wages required by the
Contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee
or helper employed or working on the site of the Work in the construction or development of the
Project, all ot part of the wages required by the Contract, EDA or its designee may, after written
notice to the Contractor, sponsor, applicant, or owner, take such action as may be necessary to
cause the suspension of any further payment, advance, or guarantee of funds until such violations
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have ceased. EDA or its designee may, after written notice to the Contractor, disburse such
amounts withheld for and on account of the Contractor or subcontractor to the respective
employees to whom they are due. The Comptroller General shall make such disbursements in the
case of direct Davis-Bacon Act contracts.

(c) Payrolls and basic records

(1) Payrolls and basic records relating thereto shall be maintained by the Contractor
during the course of the Work and preserved for a period of three years thereafter for
all laborers and mechanics working at the site of the Work in the construction or
development of the Project. Such records shall contain the name, address, and social
security number of each such worker, his or her correct classification, hourly rates of
wages paid (including rates of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of
the Davis-Bacon Act), daily and weekly number of hours worked, deductions made
and actual wages paid. Whenever the Secretary of Labor has found under 29 C.F.R.
§ 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any
costs reasonably anticipated in providing benefits under a plan or program described
in section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall maintain records
which show that the commitment to provide such benefits is enforceable, the plan or
program is financially responsible, and the plan or program has been communicated
in writing to the laborers or mechanics affected, and provide records that show the
costs anticipated or the actual cost incurred in providing such benefits. Contractors
employing apprentices or trainees under approved programs shall maintain written
evidence of the registration of apprenticeship programs and certification of trainee
programs, the registration of the apprentices and tratnees, and the ratios and wage
rates prescribed in the applicable programs.

(2) (i) For each week in which Contract work is performed, the Contractor shall submit a
copy of all payrolls to the Owner for transmission to EDA or its designee. The payrolls
submitted shall set out accurately and completely all of the information required to be
maintained under 29 C.F.R. part 5.5(a)(3)(i). This information may be submiited in any
form desired. Optional Form WH-347 is available for this purpose. 1t may be purchased
from the Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S.
Government Printing Office, Washington, D.C. 20402, or downloaded from the U.S.
Department of Labor’s website at https.//www.dol.gov/whd/forms/wh347.pdf. The prime

Contractor is responsible for the submission of copies of payrolls by all subcontractors

(ii) Each payroll submitted shall be accompanied by a “Statement of Compliance,”
signed by the Contractor or subcontractor or his or her agent who pays or supervises
the payment of the persons employed under the Contract and shall certify the
following:

(A) That the payroll for the payroll period contains the information required to be
maintained under 29 C.F.R. § 5.5(a}(3)(i) and that such information is correct and
complete;
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(B) That each laborer or mechanic (including each helper, apprentice, and
trainee) employed on the Contract during the payroll period has been paid the full
weekly wages earned, without rebate, either directly or indirectly, and that no
deductions have been made either directly or indirectly from the fult wages
earned, other than permissible deductions as set forth in 29 C.F.R, part 3; and

(C) That each laborer or mechanic has been paid not less than the applicable
wage rates and fringe benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into the
Contract.

(iif) The weekly submission of a properly executed certification set forth on the
reverse side of Optional Form WH-347 shall satisfy the requirement for submission
of the “Statement of Compliance” required by paragraph 15 (c)(2)(i1) of this section.

(iv)The falsification of any of the above certifications may subject the Contractor or
subconiractor to civil or criminal prosecution under section 1001 of Title 18 and
section 3729 of Title 31 of the U.S. Code.

(3) The Contractor or subcontractor shall make the records required under paragraph
I5(¢)(1) of this section available for inspection, copying, or transcription by authorized
representatives of EDA or its designee or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the
Contractor or subcontractor fails to submit the required records or to make them

available, EDA or its designee may, after written notice to the Contractor ot Owner, take
such action as may be necessary to cause the suspension of any further payment, advance,
or guarantee of funds. Furthermore, failure to submit the required records upon request
or to make such records available may be grounds for debarment action pursuant to 29
CER. §5.12.

(d) Apprentices and Trainees,

(1) Apprentices. Apprentices will be permitted to work at less than the predetermined
rate for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Bureau of Apprenticeship and
Training (Bureau), or with a State Apprenticeship Agency recognized by the Bureau, or if
a person is employed in his or her first 90 days of probationary employment as an
apprentice in such an apprenticeship program, who is not individually registered in the
program, but who has been certified by the Bureau of Apprenticeship and Training or a
State Apprenticeship Agency (where appropriate) to be eligible for probationary
employment as an apprentice. The allowable ratio of apprentices to journeymen on the
job site in any craft classification shall not be greater than the ratio permitted to the
Contractor as to the entire work force under the registered program. Any worker listed
on a payroll at an apprentice wage rate who is not registered or otherwise employed as
stated above, shall be paid not less than the applicable wage rate on the wage
determination for the classification of work actally performed. In addition, any
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apprentice performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. Where a Contractor is performing
construction on a Project in a locality other than that in which its program is registered,
the ratios and wage rates (expressed in percentages of the journeyman's hourly rate)
specified in the Contractor's or subcontractor's registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered program
for the apprentice's level of progress, expressed as a percentage of the journeymen hourly
rate specified in the applicable wage determination. Apprentices shall be paid fringe
benefits in accordance with the provisions of the apprenticeship program. 1f the
apprenticeship program does not specify fringe benefits, apprentices must be paid the full
amount of fringe benefits listed on the wage detesmination for the applicable
classification. If the Administrator determines that a different practice prevails for the
applicable apprentice classification, fringes shall be paid in accordance with that
determination. In the event the Bureau of Apprenticeship and Training, or a State
Apprenticeship Agency recognized by the Bureau, withdraws approval of an
apprenticeship program, the Contractor will no longer be petmitted to utilize apprentices
at less than the applicable predetermined rate for the work performed until an acceptable
program is approved.

(2) Trainees. Except as provided in 29 C.F.R. § 5.16, trainees will not be permitted to
work at less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program that has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and

Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every traince must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman's hourly rate specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage
and Hour Division determines that there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage determination which provides for less
than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage
rate on the wage determination for the classification of work actually performed. In
addition, any trainee performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and
Training Administration withdraws approval of a training program, the Contractor will no
fonger be permitted to utilize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(3) Equal employment opportunity. The utilization of apprentices, trainees and
journeymen under this part shall be in conformity with the equal employment opportunity
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requirements of Executive Order 11246, Equal Employment Opportunity, as amended,
and 29 C.F.R. part 30.

(¢) Compliance with Copeland Anti-Kickback Act Requirements. The Contractor shall
comply with the Copeland Anti-Kickback Act (18 U.S.C. § 874 and 40 U.S.C. § 3145) as
supplemented by Department of Labor regulations (29 C.F.R. part 3, “Contractors and
Subconiractors on Public Buildings or Public Works Financed in Whole or in Part by Loans or
Grants of the United States™). The Act provides that the Contractor and any subcontractors shall
be prohibited from inducing, by any means, any person employed in the construction,
completion, or repair of public work, to give up any part of the compensation to which they are
otherwise entitled. The Owner shall report all suspected or reported violations to EDA.,

(f) Subcontracts, The Contractor and any subcontractors will insert in any subcontracts the
clauses contained in 29 C.F.R. §§ 5.5(a)(1) through (10) and such other clauses as EDA or its
designee may require, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts. The prime Contractor shall be responsible for the compliance by
any subcontractor or lower tier subcontractor with all the contract clauses in 29 C.F.R. § 5.5,

(g) Contract termination; debarment. The breach of the contract clauses in 29 C.F.R. § 5.5
may be grounds for termination of the contract, and for debarment as a Contractor and a
subcontractor as provided in 29 CF.R. § 5.12.

{h) Compliance with Davis-Bacon and Related Act Requirements. All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 C.F.R. parts 1, 3, and 5 are
herein incorporated by reference in this contract.

(1) Disputes concerning labor standards. Dispuies arising out of the labor standards
provisions of this Contract shall not be subject to the general disputes clause of this Contract.
Such disputes shall be resolved in accordance with the procedures of the Department of Labor
set forth in 29 C.F.R. parts 5, 6, and 7. Disputes within the meaning of this clause include
disputes between the contractor (or any of its subcontractors) and EDA or its designee, the U.S.
Department of Labor, or the employees or their representatives.

(1) Certification of Fligibility.

(1)By entering into this Contract, the Contractor certifies that neither it nor any person or
firm that has an interest in the Contractor's firm is a person or firm ineligible to be
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act ot 29
C.EFR. § 5.12(a)(1).

(2) No part of this Contract shall be subcontracted to any person or firm ineligible for

award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR. § 5.12(2)(1).

(3) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. § 1001.
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i6. B TANDARDS - CON CT WORIK HOURS AND SAFET
STANDARDS ACT

As used in this paragraph, the terms “laborers” and “mechanics” include watchmen and guards.

{(a) Overtime requirements. No Contractor or subcontractor contracting for any part of the
Contract work, which may require or involve the employment of laborers or mechanics, shall
require or permit any such laborer or mechanic in any workweek in which that person is
employed on such work to work in excess of forty hours in such workweek unless such laborer
or mechanic receives compensation at a rate not less than one and one-half times the basic rate
of pay for all hours worked in excess of forty hours in such workweek.

(b) Violation; liability for unpaid wages, liquidated damages. In the event of any violation of
the clause set forth in paragraph (a) of this section, the Contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such Contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph (a) of
this section, in the sum of $10 for each calendar day on which such individual was required or

permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (a) of this section.

(¢} Withholding for unpaid wages and liquidated damages. EDA or its designee shall upon
its own action or upon written request of an authorized representative of the Department of Labor
withhold or cause to be withheld, from any monies payable on account of work performed

by the Contractor or subcontractor under any such Contract or any other federal contract with the
same prime Contractor, or any other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same prime Contracior such sums as may
be determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for
unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b) of this
section.

(d) Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraphs (a) through (c) of this section and also a clause requiring the subcontractors to
include these clauses in any lower tier subcontracts. The prime Contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor with the clauses set forth in
paragraphs (a) through (¢) of this section.

17, EOUAL EMPLOYMENT OPP ITY

(a) The Recipient hereby agrees that it will incorporate or cause to be incorporated into any
contract for construction work, or modification thereof, as defined in the regulations of the
Secretary of Labor at 41 C.F.R. chapter 60, which is paid for in whole or in part with funds
obtained from EDA, the following equal opportunity clause:

During the performance of this contract, the Contractor agrees as follows:
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(I} The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, sexual orientation, gender identity, or
national origin. The Contractor will take affirmative action to ensure that applicants are
employed, and that employees are treated duting employment without regard to their
race, color, religton, sex, sexual orientation, gender identity, or national origin. Such
action shall include, but not be limited to the following: Employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates
of pay or other forms of compensation; and selection for training including
apprenticeship. The Contractor agrees to post in conspicuous places available to
employees and applicants for employment notices to be provided setting forth the
provisions of this nondiscrimination clause.

(2) The Contractor will, in all solicitations or advertisements for employees placed by or
on behalf of the Contractor state that all qualified applicants will receive consideration
for employment without regard to race, color, religion, sex, sexual orientation, gender
identity, or national origin.

(3) The contractor will not discharge or in any other manner discriminate against any
employee or applicant for employment because such employee or applicant has inquired
about, discussed, or disctosed the compensation of the employee or applicant or another
employee or applicant. This provision shall not apply to instances in which an employee
who has access to the compensation information of other employees or applicants as a
part of such employee's essential job functions discloses the compensation of such other
employees or applicants to individuals who do not otherwise have access to such
information, unless such disclosure is in response to a formal complaint or charge, in
furtherance of an investigation, proceeding, hearing, or action, including an investigation
conducted by the employer, or is consistent with the contractor's legal duty to furnish
information.

(4) The Coniractor will send to each labor union or representative of workers with which
it has a collective bargaining agreement or other contract or understanding, a notice to be
provided advising the said labor union or workers representatives of the Contractor's

commitments hereunder, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

(5) The Contractor will comply with all provisions of Executive Order 11246 of
September 24, 1965 and of the rules, regulations, and relevant orders of the Secretary of
Labor.

(6) The Contractor will furnish all information and reports required by Executive Order
11246 of September 24, 1965, and by rules, regulations, and orders of the Secretary of
Labor, or pursuant thereto, and will permit access to its books, records, and accounts by
EDA and the Secretary of Labor for purposes of investigation to ascertain compliance
with such rules, regulations, and orders.

(7) Tn the event of the Contractor's noncompliance with the nondiscrimination clauses of
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this Contract or with any of the said rules, regulations, or orders, this Contract may be
canceled, terminated, or suspended in whole or in part and the Contractor may be
declared ineligible for further Government contracts or federally-assisted construction
contracts in accordance with procedures authorized in Executive Order 11246 of
September 24, 1965, and such other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246 of September 24, 1965, or by rule, regulation or
order of the Secretary of Labor, or as otherwise provided by law.

(8) The Contractor will include the portion of the sentence immediately preceding
paragraph 17(a)(1) and the provisions of paragraphs [7(a)(1) through (8) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of
September 24, 1965, so that such provisions will be binding upon each subcontractor or
vendor, The Contractor will take such action with respect to any subcontract or purchase
order as EDA or the Secretary of Labor may direct as a means of enforcing such
provigions, including sanctions for noncornpliance. Provided, however, that in the event
the Contractor becomes involved in or is threatened with litigation with a subcontractor
or vendor as a result of such direction by EDA or the Secretary of Labor, the Contractor
may request the United States to enter into such litigation to protect the interests of the
United States.

(9) The Recipient further agrees that it will be bound by the above equal opportunity
clause with respect to its own employment practices when it participates in federally-
assisted construction work. Provided, however, that if the Recipient so participating is a
State or local government, the above equal opportunity clause is not applicable to any
agency, instrumentality, or subdivision of such government that does not participate in
work on or under the Contract.

{10)The Recipient agrees that it will assist and cooperate actively with EDA. and the
Secretary of Labor in obtaining the compliance of contractors and subcontractors with the
equal opportunity clause and the rules, regulations, and relevant orders of the Secretary of
Labor, that it will furnish EDA and the Secretary of Labor such information as they may

require for the supervision of such compliance, and that it will otherwise assist EDA in
the discharge of the EDA’s primary responsibility for securing compliance.

(11) The Recipient further agrees that it will refrain from entering into any contract or
contraci modification subject to Executive Order 11246 of September 24, 1965, with a
Contractor debarred from, or who has not demonstrated eligibility for, Government
contracts and federally assisted construction contracts pursuant to the Executive Order
and will carry out such sanctions and penalities for violation of the equal opportunity
clause as may be imposed upon contractors and subcontractors by EDA or the Secretary
of Labor pursuant to Part IT, Subpart D of the Executive Order. In addition, the Recipient
agrees that if it fails or refuses to comply with these undertakings, EDA may take any or
all of the following actions: Cancel, terminate, or suspend in whole or in part this EDA
financial assistance; refrain from extending any further assistance to the applicant under
the program with respect to which the failure or refund occurred until satisfactory
assurance of future compliance has been received from such applicant; and refer the case
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to the Depariment of Justice for appropriate legal proceedings.
(b) Exemptions to Above Equal Opportunity Clause (41 C.F.R. chapter 60):

(1) Contracts and subconiracts not exceeding $10,000 {other than Government bills of
lading, and other than contracts and subcontracts with depositories of Federal funds in
any amount and with financial institutions which are issuing and paying agents for U.S.
savings bonds and savings notes) are exempt. The amount of the Contract, rather than
the amount of the federal financial assistance, shall govern in determining the
applicability of this exemption.

(2) Except in the case of subcontractors for the performance of construction work at the
site of construction, the clause shall not be required to be inserted in subcontracts below
the second tier.

(3) Contracts and subcontracts not exceeding $10,000 for standard commercial supplies
or raw materials are exempt.

18. G WIT ALL, MIN 1Y LN’S BUSINESSE

(a) If the Contractor intends to let any subcontracts for a portion of the work, the Contractor
shall take affirmative steps to assure that small, minority and women’s businesses are used when
possible as sources of supplies, equipment, construction, and services,

(b) Affirmative steps shall consist of:

(1) Placing qualified small and minority businesses and women’s business enterpises on
solicitation lists;

(2) Ensuring that small and minority businesses and women’s business enterprises are
solicited whenever they are potential soutces;

(3) Dividing total requirements, when economically feasible, into smaller tasks or
quantities to permit maximum participation by small and minority businesses and
women’s business enterprises;

(4) Establishing delivery schedules, where the requirements of the contract permit, which
encourage participation by small and minority businesses and women’s business
enterprises;

(5) Using the services and assistance of the U.S. Small Business Administration, the
Minority Business Development Agency of the U.S. Department of Commerce, and State

and local governmental small business agencies;

(6} Requiring each party to a subcontract to take the affirmative steps of this section; and
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(7) The Contractor is encouraged to procure goods and services from labor surplus area
firms.

19. LTH. SAFETY., AND ACCIDENT PREVEN
(a) In performing this contract, the Contractor shall:

(1) Ensure that no laborer or mechanic shall be required to work in surroundings or
under working conditions which are unsanitary, hazardous, or dangerous to their health
and/or safety as determined under construction safety and health standards promulgated
by the Secretary of Labor by regulation;

(2) Protect the lives, health, and safety of other persons;
(3) Prevént damage to property, materials, supplies, and equipment; and
(4) Avoid work interruptions.

(b) For these purposes, the Contractor shall:

(1) Comply with regulations and standards issued by the Secretary of Labor at 29 C.F.R.
part 1926. Failure to comply may result in imposition of sanctions pursuant to the
Contract Work Hours and Safety Standards Act (40 U.S.C. §§ 3701 - 3708); and

(2) Include the terms of this clause in every subcontract so that such terms will be
binding on each subcontractor.

(c) The Contractor shall maintain an accurate record of exposure data on all accidents incident to
work performed under this Contract resulting in death, traumatic injury, occupational disease, or
damage to property, materials, supplies, or equipment, and shall report this data in the manner
prescribed by 29 C.E.R. part 19504,

(d) The Owner shall notify the Contractor of any noncompliance with these requirements and of
the corrective action required. This notice, when delivered to the Contractor or the Contractor’s
representative at the site of the Work, shall be deemed sufficient notice of the noncompliance
and corrective action required. After receiving the notice, the Contractor shall immediately take
corrective action. If the Contractor fails or refuses to take corrective action promptly, the Owner
may issue an order stopping all or part of the Work until satisfactory corrective action has been
taken. The Contractor shall not base any claim or request for equitable adjustment for additional
time or money on any stop order issued under these circumstances.

(e) The Contractor shall be responsible for its subcontractors” compliance with the provisions of
this clause. The Contractor shall take such action with respect to any subcontract as EDA, or the
Secretary of Labor shall direct as & means of enforcing such provisions.
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20, CONFLICT OF INTEREST AND OTHER PROHIBITED INTERESTS

(a) No official of the Owner who is authorized in such capacity and on behalf of the Owner to
negotiate, make, accept, or approve, or to take part in negotiating, making, accepting, or
approving any architectural, engineering, inspection, construction or material supply contract or
any subcontract in connection with the construction of the Project, shall become directly or
indirectly interested personally in this Contract or in any part hereof.

(b) No officer, employee, architect, attorney, engineer, or inspector of or for the Owner who is
authotized in such capacity and on behalf of the Owner to exercise any legislative, executive,
supervisory or other similar functions in connection with the construction of the Project, shall
become directly or indirectly interested personally in this Contract or in any part thereof, any
material supply contract, subcontract, insurance contract, or any other contract pertaining to the
Project.

(¢) The Coniractor may not knowingly coniract with a supplier or manufacturer if the individual
or entity who prepared the Contract Documents has a corporate or financial affiliation with the
suppliet or manufacturer.

(d) The Owner’s officers, employees, or agents shall not engage in the award or administration
of this Contract if a conflict of interest, real or apparent, may be involved. Such a conflict may
arise when: (i) the employee, officer or agent; (i) any member of their immediate family; (iit)
their partner or (iv) an organization that employs, or is about to employ, any of the above, has a
financial interest in the Contractor. The Owner’s officers, employees, or agents shall neither
solicit nor accept gratuities, favors, or anything of monetary value from the Contractor or
subcontractors.

{e) Ifthe Owner finds after a notice and hearing that the Contractor, or any of the Contractor’s
agents or representatives, offered or gave gratuities (in the form of entertainment, gifts, or
otherwise) to any official, employee, or agent of the Owner or EDA in an attempt to secure this
Contract or favorable treatment in awarding, amending, or making any determinations related to
the performance of this Contract, the Owner may, by written notice to the Contractor, terminate
this Contract. The Owner may also pursue other rights and remedies that the law or this Contract

provides. However, the existence of the facts on which the Owner bases such findings shall be
an issue and may be reviewed in proceedings under the dispute resolution provisions of this
Contract.

(f) In the event this Contract is terminated as provided in paragraph (e) of this section, the
Owner may pursue the same remedies against the Coniractor as it could pursue in the event of a
breach of this Contract by the Contractor. As a penaliy, in addition to any other damages to
which it may be entitled by law, the Owner may pursue exemplary damages in an amount (as
determined by the Owner) which shall not be less than three nor more than ten times the costs the
Contractor incurs in providing any such gratuities to any such officer or employee.
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21, RESTRICTIONS ON LOBBYING

(a) This Contract, or subcontract is subject to 31 U.S.C. § 1352, regarding lobbying restrictions,
The section is explained in the common rule, 15 C.F.R. part 28 (55 FR 6736-6748, February 26,
1990). Each bidder under this Contract or subcontract is generally prohibited from using federal
funds for lobbying the Executive or Legislative Branches of the Federal Government in
connection with this EDA Award.

(b) Contract Clause Threshold: This Contract Clause regarding lobbying must be included in
each bid for a contract or subcontract exceeding $100,000 of federal funds at any tier under the
EDA Award.

(c) Certification and Disclosure: Fach bidder of a contract or subcontract exceeding $100,000
of federal funds at any tier under the federal Award must file Form CD-512, Certification
Regarding Lobbying — Lower Tier Covered Transactions, and, 1f applicable, Standard Form-
LLL, Disclosure of Lobbying Activities, regarding the use of any nonfederal funds for lobbying.
Certifications shall be retained by the Contractor or subcontractor at the next higher tier. All
disclosure forms, however, shall be forwarded from tier to tier until received by the Recipient of
the EDA Award, who shall forward all disclosure forms to EDA.

(d) Continuing Disclosure Requirement: Each Contractor or subcontractor that is subject to
the Certification and Disclosure provision of this Contract Clause is required to file a disclosure
form at the end of each calendar quarter in which there occurs any event that requires disclosure
or that materially affects the accuracy of the information contained in any disclosure form
previously filed by such person. Disclosure forms shall be forwarded from tier to tier until
received by the Recipient of the EDA Award, who shall forward all disclosure forms to EDA.

(e) Indian Tribes, Tribal Organizations, or Other Indian Organizations: Indian tribes,
tribal organizations, or any other Indian organizations, including Alaskan Native organizations,
are excluded from the above lobbying restrictions and reporting requirements, but only with
respect to expenditures that are by such tribes or organizations for lobbying activities permitted
by other federal law. An Indian tribe or organization that is secking an exclusion from
Certification and Disclosure requirements must provide EDA with the citation of the provision or
provisions of federal law upon which it relies to conduct lobbying activities that would otherwise

be subject to the prohibitions in and to the Certification and Disclosure requirements of 31
U.S.C. § 1352, preferably through an attorney's opinion. Note, also, that a non-Indian
subrecipient, contractor, or subcontractor under an award to an Indian tribe, for example, is
subject to the restrictions and reporting requirements.

22, HISTORICAL AND ARCHAFOLOGICAL DATA PRESERVATION

The Contractor agrees (o facilitate the preservation and enhancement of structures and objects of
historical, architectural or archaeological significance and when such items are found and/or
unearthed during the course of project construction. Any excavation by the Contractor that
uncovers an historical or archaeological artifact shall be immediately reported to the Owner and
a representative of EDA. Construction shall be temporarily halted pending the notification
process and further directions issued by EDA after consultation with the State Historic
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Preservation Officer (SHPO) for recovery of the items, See the National Historic Preservation
Act of 1966 (54 U.8.C. § 300101 et seq., formerly at 16 U.S.C. § 470 et seq.) and Executive
Order No. 11593 of May 31, 1971.

23. CLEAN AIR AND WATER

Applicable to Contracts in Excess of $150,000

(a) Definition. “Facility” means any building, plant, installation, structure, mine, vessel, or
other floating craft, location, or site of operations, owned, leased, or supervised by the Contractor
or any subcontractor, used in the performance of the Contract or any subcontract, When a
location or site of operations includes more than one building, plant, installation, or structure, the
entire location ot site shall be deemed a facility except when the Administrator, or a designee, of
the United States Environmental Protection Agency (EPA) determines that independent facilities
are collocated in one geographical area.

(b) In compliance with regulations issued by the EPA, 2 C.¥.R. part 1532, pursuant to the Clean
Air Act, as amended (42 U.S.C. § 7401 et seq.); the Federal Water Pollution Control Act, as
amended (33 U.S.C. § 1251 et seq.); and Executive Order 11738, the Contractor agrees to:

(1) Not utilize any facility in the performance of this contract or any subcontract which is
listed on the Excluded Parties List System, part of the System for Award Management
(SAM), pursuant to 2 C.F.R. part 1532 for the duration of time that the facility remains on
the list;

(2) Promptly notify the Owner if a facility the Contractor intends to use in the
performance of this contract is on the Excluded Parties List System or the Contractor
knows that it has been recommended to be placed on the List;

(3) Comply with all requirements of the Clean Air Act and the Federal Water Pollution
Control Act, including the requirements of section 114 of the Clean Air Act and section
308 of the Federal Water Pollution Control Act, and all applicable clean air and clean
water standards; and

(4) Include or cause to be included the provisions of this clause in every subcontract and
take such action as EDA may direct as a means of enforcing such provisions.

24, USE QF LEAD-BASED PAINTS ON RESIDENTIAL STRUCTURES

(a) Tf the work under this Contract involves construction or rehabilitation of residential structures
over $5,000, the Contractor shall comply with the Lead-based Paint Poisoning Prevention Act
(42 U.S.C. § 4831). The Contractor shall assure that paint or other surface coatings used in a
residential property does not contain Jead equal to or in excess of 1.0 milligram per square
centimeter or 0.5 percent by weight or 5,000 parts per million (ppm) by weight. For purposes
of this section, “residential property” means a dwelling unit, common areas, building exterior
surfaces, and any surrounding land, including outbuildings, fences and play equipment
affixed to the land, belonging to an owner and available for use by residents, but not
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including land used for agricultural, commercial, industrial or other non-residential purposes,
and not including paint on the pavement of parking lots, garages, or roadways.

(b) As a condition to receiving assistance under PWEDA, recipients shall assure that the
restriction against the use of lead-based paint is included in all contracts and
subcontracts involving the use of federal funds.

25, ENERGY EFFICIENCY

The Contractor shall comply with all standards and policies relating to energy efficiency which
are contained in the energy conservation plan issued in compliance with the Energy Policy and
Conservation Act (42 U.S.C. § 6201) for the State in which the Work under the Contract is
performed.

26, ENVIRONMENTAL EMENT.

When constructing a Project involving trenching and/or other related earth excavations, the
Contractor shall comply with the following environmental constraints:

{1) Wetlands. When disposing of excess, spoil, or other construction materials on
public or private property, the Contractor shall not fill in or otherwise convert wetlands.

(2) TFloodplains. When disposing of excess, spoil, or other construction materials on
public or private property, the Contractor shall not fill in or otherwise convert 100 year
floodplain areas delineated on the latest Federal Emergency Management Agency
(FEMA) Floodplain Maps, or other appropriate maps, 1.e., alluvial soils on Nataral
Resource Conservation Service (NRCS) Soil Survey Maps.

(3) Endangered Species. The Contractor shall comply with the Endangered Species
Act, which provides for the protection of endangered and/or threatened species and
critical habitat. Should any evidence of the presence of endangered and/or threatened
species or their critical habitat be brought to the attention of the Contractor, the
Contractor will immediately report this evidence to the Owner and a representative of
EDA. Construction shall be temporarily halted pending the notification process and
further directions issued by EDA after consultation with the U.S. Fish and Wildlife
Service.

27. DEBARMENT. SUSPENSION. INELIGIBILITY. AND VOLUNTARY
EXCLUSIONS

As required by Executive Orders 12549 and 12689, Debarment and Suspension, 2 C.F R. Part 180
and implemented by the Department of Commerce at 2 C.F.R. part 1326, for prospective
participants in lower tier covered transactions (except subcontracts for goods or services under the
$25,000 small purchase threshold unless the subrecipient will have a critical influence on or
substantive control over the award), the Contractor agrees that:

(1) By entering into this Contract, the Contractor and subcontractors certify, that neither

it nor its principals is presently debarred, suspended, proposed for debarment, declared
Econcmic Development Administration
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ineligible, or voluntarily excluded from participation in this Contract by any federal
department or agency.

(2) Where the Contractor or subcontractors are unable to certify to any of the statements
in this certification, the Contractor or subconiraciors shall aitach an explanation to this
bid.

See also 2 C.F.R. part 180 and 2 C.F.R, § 200.342,
28. EDAPR CT SIGN

The Contractor shall supply, erect, and maintain in good condition a Project sign according to the
specifications provided by EDA. To the extent practical, the sign should be a free standing sign.
Project signs shall not be located on public highway rights-of-way. Location and height of signs
will be coordinated with the local agency responsible for highway or street safety in the Project
area, if any possibility exists for obstructing vehicular traffic line of sight. Whenever the EDA
site sign specifications conflict with State law or local ordinances, the EDA Regional Director
will permit such conflicting specifications to be modified so as to comply with State law or local
ordinance.

29.  BUY AMERICA

To the greatest extent practicable, contractors are encouraged to purchase American-
made equipment and products with funding provided under EDA financial assistance
awards.
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