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  MS. LOE:  Our next  and last case is ,  

 Case 18—182 

A request  by Luebbert  Engineering on behalf  of  the D&D investments of 

Columbia, LLC for approval  of a major amendment to the University Chrysler PD 

plan.   The original  development plan for this site was approved in 1972 and 

revised in 1975/76 and in 1983.   The purpose of  the P D Plan amendment is to 

revise the buffer screening detai l  on the southern property boundary.   The 4.63 -

acre si te is zoned PD and is addressed 1200 I -70 Drive Southwest .  This item was 

tabled at the October 4th, 2018 Planning and Zoning Commission meeting.   May 

we have a s taf f  repor t,  p lease?  

  MS. BACON:  Yes.   This case was or ig inal ly covered at  the October 4th 

Planning Commission meeting.   There was a publ ic  hear ing.  Af ter  about  two hours  of  

tes t imony the appl icant and adjacent  neighbors agreed,  I  th ink  pretty jo int ly,  to  

request  a table of  the meeting or  table the case to tonight  as  a meet ing date certa in.  

I  don' t  have any new informat ion to provide to you th is  evening.   I  have a very br ief  

staf f  report  for  the publ ic and anybody watching of  course.   Th is locat ion is 1200 I -70 

Dr ive SW.   I t 's  the current  locat ion of  the Univers i ty Subaru.   I t  has been Univers i ty 

Chrys ler in recent  past.   I t 's  4.63 acres.  Tonight  you are reviewing a PD or  p lan 

development p lan amendment,  spec if ica l ly to the screening de ta i l  on the southern 

property l ine that was provided in the or iginal 1972 Husk Subdiv is ion and PD plan.  

We sent  publ ic  - -  or  we have a publ ic informat ion meet ing on 09/11.   W e had a very 

robust part ic ipat ion f rom the publ ic .   The Highland Park  Neighborhoo d Assoc iat ion 

came out  in  fu l l  and had many quest ions regarding the process for  the publ ic  hear ing 

process at the Planning and Zoning Commission.  There were a lso quest ions 

regarding the technical components of  PD plans and what const i tu tes a minor  

amendment  versus a major amendment and the process to amend thereof .   The 

appl icant in --  and the proper ty owner  was a lso there.   W e also sent postcards 

adver t is ing that publ ic  informat ion meeting and sent to the same 26 adjacent proper ty 

owners,  property owner not i f icat ion letters,  as well  as p laced an advert isement  in  the 

newspaper.   I  wi l l  note because the case was tabled to a date certa in,  th is evening, no 

addit ional  publ ic  fo l low-up was required by the code.   However,  we d id fo l low up with 

the neighborhood associat ion jus t let t ing them know i t  would be scheduled as was 



agreed upon at  the previous October  4th meet ing.  And we have received a request,  

which we provided to you for  Mr .  Zenner  on Monday December  3rd f rom Jade Govero ,  

who is  a member of  the Highland Park  Neighborhood Assoc iat ion request ing to table 

the case fur ther  jus t not ing that  there is a legal  d ispute and tht  a cour t date of  

December  13th has been set .   The UDC does a l low for the public  to make a request to 

be tabled.   I t 's  not something we see very of ten.  Typical ly,  i t  would be the appl icant 

who would requests a tabl ing,  but that process as wel l  as provided per the agenda by 

Mr.  Zenner,  is  avai lable as wel l .   In terms of  the PD plan i tse lf  as  I  mentioned, I  

haven' t  heard anyth ing other than the tabl ing request  at  the October 4th meet ing.  I  

a lso have not  heard anyth ing new f rom the appl icant.   I  don' t  have anyth ing new to 

present .   As I  ment ioned th is is  a request  amend a 1972 proposed Huf f  Subdiv is ion 

detai led landscaping,  so i t  would replace in essence a previous ly ex ist ing fence that  

was not included in or ig inal 1972 p lan, but  has shown up as ex ist ing on p lan 

amendments  f rom 1983 and on.  I t  has become a de fac to par t of  the plan.   Ear l ier  th is 

year  the ex ist ing fence was removed and so the proposed replacement of  that  fence 

would move the fence ten feet to the south,  which would be on the proper ty l ine of  the 

Subaru dealership.  Our current UDC code requirements  do spec ify that is  the ideal 

locat ion for  screening fences.   In  addit ion to having a fence which does meet  our  

code, i t 's  e ight  feet  ta l l ,  the code does require a ten -foot landscape buf fer.   And so 

th is  would replace where that  fence was removed.   I t  would be Lot 1 and then the 

western 97 feet of  lot  to that Huf f  Subdiv is ion.   The screening deta i l  in terms of  the 

landscaping type do meet the four categor ies  as required by our  code, is  provided 

here on the screen.   I t 's  about 197 feet  or so across that Lot  1 and Lot 2.  And so this  

p lan would only af fect th is  part  of  the PD plan.   So the request ing appl icant is  not  to 

amend the larger  PD plan for this  s ite,  but just the spec if ic  landscape deta i l  here.   

You can see on the aer ial  where the ex ist ing --  the formal ly ex ist ing fence was 

located.  And pr ior  p lan amendments  when the shop addi t ion was put in,  you could 

see the addi t ional  fencing was put  in  here to the east .   As so as proposed th is  p lan 

amendment  to put  th is  fence and th is  fence on landscape buf fer would then match up 

general ly wi th th is other ex ist ing fence.   The landscape buf fer  we' l l  note wi l l  be on the 

appl icant 's s ide of  the property.   This is  pavement r ight here, so previous ly the 

park ing lot  pavement  d irec t ly met  the fence.   In  recent  years  there was some fo lks 

that  cal led i t  a reta ining wal l ,  but real ly i t  was more just  landscape blocks to help 

shore up the fence.  I 've been told by d if ferent  people d if ferent var iat ions of  the 

condit ion of  the fence before i t  was taken down.  I  cannot attest  to that  because I  d id 

not personal ly inspect  i t .   General ly there was a fence here and then i t  has been 

removed.   There 's now some temporary fencing.  To my knowledge,  the appl icant  



would l ike to then put  in a new fence and new landscaping.  Overal l ,  the fence wi l l  

restore secur ity and pr ivacy to the adjacent  proper t ies  as wel l  as the Subaru 

dealership.   W e have heard f rom both s ides of  the nonex istent fence now, that  fo lks 

travers ing to and f rom is  not ideal in this  s ituat ion.  The proposed p lan amendment  is  

cons is tent wi th what  we require in the UC now in te rms of  the landscape buf fer.   I t  wi l l  

be 10 feet .   And then that 8 - foot  wood fence screening by i tse lf ,  so i t  meets the code.   

The landscape --  the landscaping i f  approved wi l l  require an inspect ion and our  code 

does a l low to take into account weather  in  t erms of  p lanning season.   So that 

inspect ion would not inc lude --  not happen unt i l  spr ing at the very ear l iest .   This 

evening we are recommending approval of  the PD plan amendment to the Huf f  

Subdiv is ion landscape deta i l  screening as provided.   I  as wel l  a s  the appl icant,  I 'm 

sure, are avai lable to answer any quest ions.  

  MS. LOE:  Thank you, Ms.  Bacon.   Before we go on to commissioner 

quest ions,  I  would l ike to ask any commissioner  who has had any ex parte pr ior  to the 

meeting re lated to Case 18-182 to please disclose that  now, so a l l  commissioners  

have the same information to cons ider.   I  see none.  Any quest ions for staf f?  

Mr.  MacMann? 

  MR. MACMANN:  Before go much further on th is  one,  af ter  a couple 

hours  of  rather content ious d iscuss ion,  we agreed to table th is case pending a legal 

hear ing, which --  and I  don' t  know th is  for  sure,  but i t  doesn' t  appear to have 

happened yet .   I t  was supposed to happen I  bel ieve on 20 November.   Now, i t 's  

supposed to happen on 13 December .  Our or iginal intent  therefore does not seem to 

have been met.   I 'm going to go wi th the neighborhood's request that they --  table i t  

again.   I  th ink  i t  wi l l  be wise.  I  don' t  know what anyone else 's tens ions are, the 

appl icant or the neighborhood homeowners, but I  do know Ms. Govero is  involved and 

I  bel ieve she's pres ident  of  that neighborhood associat ion.   Before we go on I  just  

want  to --  I  don' t  think  we have met our or ig inal  cr i ter ia .  I  jus t wanted to say that.    

  MS. LOE:  Any d iscussion of  Mr .  MacMann's  comments?  Ms.  Rushing?   

  MS. RUSHING:  I  jo in wi th Mr.  MacMann.  I  th ink  we made i t  c lear that 

the intent  was to postpone our considerat ion of  th is request unt i l  af ter  the Cour t had 

made a determinat ion as to ownership of  the proper ty and that  has not  occurred.   And 

i t  - -  according to the request  both par t ies  agreed to a court  cont inuance and so I  don' t  

see any reason why we shouldn ' t  cont inue th is case unt i l  December the 20th, which 

should take us beyond the December 13th court  date.   

  MR. MACMANN:  I  would only add that  hav ing been in court  for  a var iety 

of  issues,  13 December may be a f luid date and so 20 December on our part  may be a 

f lu id date a lso.  I 'm just - -  you know, we may be - -  we very wel l  could be tabl ing and 



tabl ing unt i l  then.   I  just want  to br ing that  up beca use d if ferent  people have dif ferent  

schedules.   

  MS. LOE:  Any addit ional  comments on the table?  Ms.  Burns? 

  MS. BURNS:  I  would l ike to hear f rom the members of  the publ ic  who 

are to speak about  th is.   I  think  we owe that  and then we can dec ide whethe r or not  

we' re going to cont inue.    

  MS. RUSHING:  I  concur.   Because there may be extenuat ing 

c ircumstances that we're not  aware of .    

  MS. LOE:  Addi t ional  comments?  Seeing none, I 'm going to open i t  up to 

publ ic comment.   

Public Hearing Opened  

  MS.  LOE:  I f  anyone would l ike to make a comment, p lease come forward 

and state your name and address for  the record.  

  MR. HOLLIS:   Good evening.   My name is  Rober t Hol l is .   I  am an 

at torney at  the Van Matre Law Firm.  Our  of f ice is  at  1103 E.   Broadway here  on 

behalf  of  the appl icant .   And I  apprec iate the point made by Mr.  MacMann as wel l  as 

Ms.  Rushing.   The point  being that  th is was tabled based on l i t igat ion which is a 

d iscuss ion in i tse lf  whether or not  that  is  beyond proper  preview.  But  I  would say,  

yes,  there is a date for  one of  the lawsuits  but  there is - -  there was a date for  that 

lawsuit  before.   I t 's  been moved.   Probably moved again.   You know how l i t igat ion 

works.  I t  of ten drags on and on and on.  To move i t  to the 20th to get past  a potent ia l  

hear ing date of  the 13th, let 's  say that  worked.   You st i l l  have the O'Nei l l  l i t igat ion.   

That 's  another proper ty owner  where there is  l i t igat ion that  is  pending.  W e sued the 

O'Nei l ls .   The O'Nei l ls  had a lready sued us.  The lawsui ts went past each other .  Once 

--  I  th ink  everyone has f inal ly been served.   There 's been a motion which I  bel ieve is  a 

joint mot ion to consol idate the cases.   I  don' t  know if  there's  been a hear ing on that  

yet  or  not.   Long s tory short ,  this  could be a very long story.   I t 's  no t  be f inished by 

the 20th that is  for  sure.   I f  you're cons ider ing both cases,  which I  assume you are.   

Now, to that issue as Mr.  MacMann said proper ly and accurate ly you can be tabl ing 

and tabl ing and tabl ing.   And that  makes the point,  which I  bel ieve is  complete ly val id 

that  you should not be cons ider ing l i t igat ion.   This board in my humble opin ion and I  

respectfu l ly suggest  that  you cons ider  the land -use issues that  are here in f ront of  you 

regardless of  ownership.   Is  i t  a proper  land -use dec is ion?  Is  i t  in  accordance wi th 

the ord inances?  Not whether or  not  a land d ispute lawsui t  may be f in ished by the 

date certa in.  I t  makes i t  imposs ib le for  you to do your  job, to attempt to moni tor 

outs ide l i t igat ion and t ry to make dec is ions around when that may o r may not  reach a 

resolut ion.   Now, i f  you're concerned about  whether or  not  your  decis ion has any 



bear ing on a lawsui t  or  a cour t,  there 's none.  I t  is  not  par t  of  what  a cour t is  to 

cons ider.   Not at  a l l .   I f  the court  cons idered your  comments or  a dec is ion made by 

you, you could have made an improper dec is ion.  They could do i t .   A cour t could do 

that ,  but  i t  would be absolute ly improper.   Appealable, I 'm sure.   So that should not - -  

a lso should not be par t of  what  you're cons ider ing.   One thing that I  d on' t  th ink  that 

we ment ioned last  t ime --  I  don' t  th ink  --  my cl ient is  perfect ly wi l l ing to bui ld  the 

fence to the extent  that the fence is  permit ted to be bui l t  such that - -  in  other  words,  

where a court  has not  said you can' t  bui ld a fence, we' l l  bu i ld  a fence.   Of  course i t  is  

up to the Ci ty Counc i l  af ter  you make your recommendat ions.   Ci ty Counci l  could 

make a pol icy dec is ion and say we're not going to cons ider  cases l ike th is  i f  there's  

pending l i t igat ion.   That  could happen.  That  would be a pol icy dec is ion which again I  

th ink  is  not  your  respons ib i l i t y,  but  that 's  jus t my opin ion.  As far  as consent ing to 

tabl ing,  I  th ink  what  I  sa id las t t ime was okay,  that  doesn' t  help the neighbors .  I t  

doesn' t  hur t  us .  I t  doesn' t  hur t  my cl ient ,  but  i t  cer ta in l y doesn' t  help the neighbors , 

the rest of  the neighbors that is .   The only reason I 'm even d iscuss ing th is - -  the only 

reason I 'm put t ing this  informat ion forward is  because my c l ient  wants  what 's  best for  

the rest of  the neighbors.  I f  the fence is  not th ere i t 's  not  hurt ing us.  I t 's  not  hurt ing 

Subaru in any way,  shape, or form, but  i t  is  hur t ing the neighbors .  I  wi l l  leave you 

wi th that  and I  would be happy to answer any quest ions.  

  MS. LOE:  Any quest ions for  Mr.  Hol l is 's?  Ms.  Rushing? 

  MS. RUSHING:  Well ,  i t  was my understanding f rom the test imony at  our  

last  meet ing where we cons idered th is ,  that  the fence was removed without any 

communicat ion wi th the neighbors .  Are you saying that is  not  correct?  

  MR. HOLLIS:   That 's not  accurate.   There were d iscuss ions.   There were 

d iscuss ions that  happened in the fa l l  of  the previous year,  I  th ink .  Discussions about  

that  the fence would be removed.   I t  was d i lapidated and fal l ing down.   Repair ing i t  

was becoming fut i le .   Where the mistake was made --  not  a legal mistake, but  where 

the mistake was made and my c l ient admits i ts  mistake is they should have made 

contact  with the neighbors  a week pr ior  to tear ing the fence down.  They should done 

that ,  just  out of  common cour tesy.   They d idn' t .   That was a fai lure.   

  MS. RUSHING:  And is  t ime of  the essence to your c l ient in th is?  

  MR. HOLLIS:   W ith respect to their  concern for  the other  neighbors , yes.  

  MS. RUSHING:  But wouldn' t  that  mean the - -  I  mean, i f  i t  is  the 

neighbors  you are concerned about and the neighbors  are the ones who want  the 

cont inuance --  

  MR. HOLLIS:   I t 's  only two neighbors that want  a cont inuance.   There are 

two neighbors  that  are involved in l i t igat ion.   I t 's  my unders tanding the rest  of  the 



neighbors  would l ike to see the fence in p la ce as soon as poss ib le.  

  MS. LOE:  Mr.  MacMann? 

  MR. MACMANN:  Thank you.   Just for  c lar i t y sake, Mr .  Hol l is  I  have been 

on dif ferent s ides of  the same cour t a couple of  t imes and we can both speak to the 

case that  these th ings do gone a very, very long t ime or they can.   I  would take issue  

Mr.  Hol l is 's  interpretat ion of  the neighbors '  intent ions.  And whi le I  agree wi th him that 

i t  would be improper  for  a judge to make --  let  the ex istence or  nonex is tence of  the 

fence or anyth ing l ike that  inf luence ove r  what  the c ity --  inf luence their  behavior ,  we 

a l l  know they are human beings and we al l  know they are inf luenced by this .   This 

would c lear ly send a message to the Ci ty.   Mr.  Hol l is  is  shak ing h is head.  I  

apprec iate that .   Judges are human beings,  too.   I 'm st i l l  go ing to be where I 'm going 

to be.   

  MS. LOE:  Any addit ional  quest ions?  Mr.  Hol l is ,  has the Court  sa id the 

fence cannot  be bui l t  in any areas?  

  MR. HOLLIS:   There is  a temporary injunct ion in p lace with respect  to 

the Govero's proper ty.   I t  doesn' t  say that a fence can' t  constructed.  I  bel ieve i t  says 

that  no vegetat ion can be removed.   I t  probably a lso is wr it ten broadly enough that a 

fence wouldn' t  be constructed or  couldn ' t  be constructed,  but i t 's  not  wi th respect  to a 

fence.   To my knowledge there is no injunct ion or restra in ing order  with regard to the 

other lawsuit ,  the O'Neil ls .    

  MS. LOE:  So one proper ty.  

  MR. HOLLIS:   One proper ty.  

  MS. LOE:  W ould not  have a fence?   

  MR. HOLLIS:   Right .   The rest  of  them would have a fence.   Again, keep 

in mind i t  is  jus t a recommendat ion wi th regard to appl icable ord inances f rom you.  

Obvious ly,  the City Counc i l  dec is ion,  i f  they chose to consider outs ide external 

matters  of  pol icy then they could do so.   

  MS. LOE:  W ere there d iscuss ions  about  the d i lapidated condi t ion of  the 

fence held wi th each and every property owner?   

  MR. HOLLIS:   Each and every?   

  MS. LOE:  Yes.  You said there were d iscuss ions.  We were ta lk ing 

about  the property owners  being informed.   You said yes, they were .   I  am just  tr ying 

to c lar i f y was each and every proper ty owner informed.  

  MR. HOLLIS:   Each and every adjacent property owner .  I  was not  there.   

I t 's  my understanding that  that  happened.  At a bare minimum --  

  MS. LOE:  Each and every --  

  MR. HOLLIS:   - -  they were a l l  g iven not ice, but each and every I  can' t  



say that wi th a 100 percent cer ta inty.   I 'm sorry.    

  MS. LOE:  So not each and every?   

  MR. HOLLIS:   I  am not  saying not.   I  am absolute ly not saying not .   I t 's  

my unders tanding that  i t  was wi th the major i ty - -  and there might  have been more than 

one meet ing.  I  haven' t  heard anyone say they weren' t  invi ted to the meet ings or 

anyone complain that they d idn' t  know about the fence back in the fa l l .   W hat I  have 

heard,  the complaint - -  th is has been consis tent and admit ted by my c l ient  as  a 

mistake, in this  spr ing when i t  was removed there was no not ice at  that point in t ime.  

I  th ink  everyone would say they d id not receive not ice,  as  wel l  as my c l ient.   Back in 

the fal l  I  don' t  th ink  anyone was complain ing about  that .    

  MS. LOE:  So there were meetings in addi t ion to d iscuss ions or  the 

d iscuss ions were at the meet ings?  

  MR. HOLLIS:   Such as phone cal ls possib ly?   Is  that  what  you're ask ing?  

I  don' t  know.  

  MS. LOE:  I  don' t  know you.  Are the o ne represent ing what  

communicat ion happened.  I 'm jus t t r ying to understand.   

  MR. HOLLIS:   I  can' t  say.   I  don' t  know.   

  MS. LOE:  Thank you.  Any addi t ional quest ions for  Mr .  Hol l is?  None.  

Thank you, Mr.  Hol l is .    

  MR. HOLLIS:   Thank you.   

  MS. GOVERO:  I  am Jeremy Govero.   I  l ive at  1119 London Dr ive.   I  

bel ieve I  spoke wi th you al l  las t t ime around.  I  am pul l ing up my notes.   I  apologize.   I  

d idn' t  know I was going to have to take notes, but here we are again.   Yes.   Several 

th ings that  I  bel ieve Mr.  Hol l is  - -  apologize i f  I  say your  name wrong --  several th ings 

he said that unfor tunate ly were not  cons is tent wi th what  is  going on so far.   Yes,  we 

do have a restrain ing order  that  they cannot  step foot  on our property inc luding 

obviously vegetat ion,  bui ld ing a fence or  anyth ing.  The judge has agreed to two 

hear ings in f ront  of  them stat ing they cannot  step up our  property.   That 's where is  i t  

at  r ight  now as far as moving the fence or  anyth ing.  That is  s tat ing where i t 's  current  

- -  or  used to be unt i l  i t  was removed.   Once again i t  comes again to the d i lapidat ion of  

the fence and then the idea that  no one was not i f ied.  The only reason we found out  

about  was someone heard through the fence.  One of  my neighbors had a 

conversat ion through wi th fence wi th someone and say,  you know, the guy on the 

other s ide of  the fence, you know they're going to be tear ing down that  fence.  They 

said no.  Through that ,  we reached out.   W e had a meet ing wi th the Subaru 

dealership,  the owners  there at the property.   There were three neighbors  involved 

wi th that  out of  the s ix  that th is  involves.   The other three were never not i f ied.   That  



was almost  a fu l l  year before randomly one day they cut down the fence with 

chainsaws because was not  in  any k ind of  way fa l l ing do wn.  L ike I  sa id,  because they 

required chainsaws to remove the fence f rom where i t  was at .   The idea that there was 

not content ion f rom the neighbors  is just  s imply not true.  As the commissioner  

mentioned there was a lo t of  content ion here ins ide of  this  very bui lding wi th over 20 

people here very upset about  the --  the way th is  took place wi thout  any k ind of  

not i f icat ion given on --  the other  th ing is the idea that th is  gent leman, again 

Mr.  Hol l is ,  the only damage being done is  to the neighbors.   I  just  want  you to 

understand that  they are the ones that  knocked down --  cut down the fence.  The idea 

that  the only damaged being done are the neighbors,  the only damage being done is 

by them, not by us.   We didn' t  dec ide - -  we d idn' t  want to come in f ront of  you al l .   We 

didn' t  want  to get involved wi th cour t process.  W e al l  work  and th is  is  tak ing up an 

insane amount  of  t ime for everyone involved and i t 's  very for tunate that we are st i l l  

here and have to waste your t ime.   So I  do apprec iate that and the one f inal  p iece 

dur ing th is  d iscuss ion last  t ime when we got  to the point  ta lk ing about tabl ing the 

issue, i t  was actual ly Mr.  Hol l is  h imself  who said they have no issue at  a l l  in moving 

forward and wai t ing unt i l  the legal i t y and for  the courts  to get  done,  whi ch we al l  

agreed wi th.   I t 's  a lways a great  idea to le t the cour ts make a dec is ion before we 

move on,  which I  again agree wi th today.   I  ask you a l l  to  p lease cont inue tabl ing the 

issue in moving forward and let the cour ts take care of  the issue.  For  ver i f icat ion,  

Jade is  my wife and she is not  here today.   She had our daughter.   W as very pregnant  

last  t ime we were here and we have our daughter now, so that 's  why she is  not what  

th is .   But thank you al l  very much.    

  MS. LOE:  Congratu lat ions.   

  MR. GOVERO:  Thank you.    

  MS. LOE:  Any quest ions for  th is speaker?  I  see none.  

  MR. GOVERO:  Thank you.  

  MS. LOE:  Thank you.  Any addi t ional speakers?   

  MR. O'NEILL:   James O'Nei l l ,  1211 London Drive.  Thank you for the 

opportunity to be here again tonight .   I  would just  l ike to say that Jeremy Govero la id 

out as  c lear as could be and I  have noth ing e lse to add to that other than I  would 

apprec iate the oppor tunity for  you guys to table th is unt i l  these other lawsuits  are 

set t led.   And that 's a l l  I  have.  

  MS. LOE:  Thank you, s ir .   Any quest ions for  th is speaker?  I  see none at 

th is  t ime.  Thank you.  

  MR. O'NEILL:   Thank you.  

  MS. LOE:  Any addit ional  speakers?   



  MS. O'NEILL:  Kel ly O'Nei l l  1211 London.   I 'd  l ike o start  of f  by saying 

that  I  don' t  feel that Mr. Hol l is  has any bus iness saying our  feel ings in regards to th is.   

I  can ' t .   They are the ones who tore down the fence.   I 'm perfect ly f ine wai t ing i f  i t  

takes two years because what 's done is  done and i t 's  open and we can cal l  pol ice i f  

people come in there.  My concern is they want to rush in and do th is before the court  

date.   There are very establ ished trees behind my and once they're gone,  they're 

gone.   So the cons iderat ion in tabl ing th is  --  I  don' t  know.  We haven' t  received a 

cour t date yet .   I  don' t  know that  we're going to get one by the 20th of  December  to be 

honest  wi th you.  So I 'm look ing forward to Jeremy and Jade's --  anyway.   Thank you.   

  MS. LOE:  Thank you.  Are there any quest ions for  th is speaker?  Mr.  

MacMann?  W e do have a quest ion.  

  MR. MACMANN:  Ms. O'Nei l l ,  just  real quick ly,  is  the c ircuit  cour t here ?  

Is that  where you guys f i led the case?  

  MS. O'NEILL:  Uh-huh. 

  MR. MACMANN:  Okay.  Everyone is in the same house then?  Al l  r ight.    

  MS. O'NEILL:  Also too,  for  the record,  I  was never not i f ied.   I  was never 

invi ted to a meet ing.  Al l  the s tuf f  tha t  he said in regards to a l l  of  the s ix neighbors  --  

when I  found out about i t  is  when I  came over.  I  got  a phone cal l  f rom my husband 

that  they took the fence down.   I  never  knew anyth ing.   He can' t  even answer these 

quest ions,  so he probably knows too.   Anyway,  thank you.  

  MR. LOE:  Thank you.   Any addi t ional speakers on this?  Seeing none, 

I 'm going to c lose the publ ic hear ing.    

Public Hearing Closed 

  MS. LOE:  Commission d iscuss ion?   

  MS. RUSHING:  I  have a quest ion for  Staf f .   I f  we have to table to a date 

certa in how do we handle th is s i tuat ion?  

  MR. ZENNER:  My recommendat ion would be that you do not table to a 

date certa in.   

  MS. RUSHING:  I  understand that  is  s taf f 's  recommendat ion.  

  MR. ZENNER:  That 's g iven based on the fac t Ms.  Rushing t hat there is  

no def in i t ive deadl ine at  th is point.   W e wil l  be cont inuing to pro long and pro long i t .   

As we get fur ther and further  away f rom the or ig inal ly advert ised deadl ine or  the 

adver t ised publ ic  hear ing for this ,  i t  does create an impact  as i t  re lat es to publ ic 

not i f icat ion and the process that  we fol low for not i f ying res idents  and having provided 

adequate publ ic not ice.  There are opt ions that  ex is t other than tabl ing i t .    

  MS. RUSHING:  So we might be bet ter  of f  just denying the appl icat ion 

and they could come back af ter  the l i t igat ion is - -  



  MR. ZENNER:  Provided counsel ,  a denia l  of  th is body would go to 

p lanning --  or  go to Ci ty Counci l  and provided i t  is  denied by City Counci l ,  they are 

not able to come back wi th substant ia l ly the same applic at ion for  12 months, which 

means the l i t igat ion would be completed in a short  per iod of  t ime and because they 

were denied they would not  be able to come back to modif y the plan.   Now, that 's  

depending on the outcome of  the l i t igat ion.   They may not need to  be coming back 

wi th a p lan because i f  - -  depending on the outcome of  the l i t igat ion,  the area and the 

buf fer  required is  not going to be their  property anymore poss ib ly.   So i t  becomes the 

property then maybe of  the adjacent  proper ty owners  who would be p otent ia l ly 

obl igated to comply wi th the current CP plan screening requirements.  The other is  

you could request the appl icant wi thdraw the appl icat ion at  th is point  and resubmit  

when the court  proceedings had been completed,  at which point there wi l l  be a 

resolut ion and we wi l l  e i ther  get an appl icat ion back or  we wouldn' t  get one back and 

we would resolve the issue of  cont inuing to push th is issue fur ther  and fur ther  away 

f rom its or iginal adver t ised public  hear ing, therefore, d i lu t ing i ts  obvious 

understanding wi thin the neighbors.   I  doubt that  that  wi l l  go away,  but again,  i t  

becomes more of  a track ing issue for Staf f .   So that  would be why I  would suggest not 

tabl ing i t  to  a date cer ta in.   You have two opt ions:   You could ask the appl icant  to 

wi thdraw; i f  you choose not  to,  you have an opportunity to vote up or vote down.   

  MS. BACON:  Mr.  Zenner , just  a point of  fac t.   I f  the appl icant  wi thdraws 

they can come back any t ime, not the 12 months.   Correct?   

  MR. ZENNER:  That  is  correct.   W ithdrawing at  a Planning Commission level 

wi thdrawing an appl icat ion pr ior  to the act ion of  the Planning Commission and the 

prohib it ion on resubmission is wi thdrawing an appl icat ion that  has been denied by the 

Planning and Zoning Commission cannot come back for 12 mont hs.   I f  Planning and 

Zoning Commission approve th is act ion and then i t  was denied by Counci l ,  the 

inabi l i t y for  to be able to come back --  or  wi thdrawals  i t  - -  I  apologize.   I t 's  been 

denied by Counci l ,  the 12-month restr ic t ion does apply.   But  i f  approved  by th is body 

and withdrawn pr ior  to get t ing to City Counc i l ,  they could br ing i t  back the fo l lowing 

month.  But that 's  not  where I  bel ieve th is  might be headed.  That 's  what I  of fer  for  

your  suggests .  I f  you want  to table to a date cer ta in,  given where w e are heading at  

th is  point the year , I  would suggest that  i t  is  probably not appropr iate to br ing i t  back 

unt i l  somet ime late January or  ear ly of  February 2019.    

  MS. LOE:  Discuss ion?  Mr. MacMann?  

  MR. MACMANN:  Al though I  d isagree wi th Mr.  Hol l is ,  I  l ike Rober t.   I  would l ike 

th is  --  I  th ink  this  moment might cal l  for  an Anthony Stanton outreach.   Are you wi th 

me on th is Commissioner  Stanton?   



  MR. STANTON:  On tabl ing?   

  MR. MACMANN:  Well ,  I  would say --  say my interpretat ions are incorrect ,  

that 's  f ine they can be incorrect .   I f  we vote th is  down you and your c l ients  essent ia l ly 

face a 12-month prohib it ion.  I f  you a l l  wi thdrew it ,  you could br ing i t  back short ly.   

Right?  Resubmit?  

  MR. ZENNER:  That  would be correct .  

  MR. MACMANN:  A couple of  months?  Three months to go back in the cyc le 

again?   

  MS. RUSHING:  I t  would depend on the l i t igat ion schedule and I  don' t  know that 

any --  

  MR. MACMANN:  Well ,  we'd s t i l l  not  be t ied d irec t ly to the l i t igat ion.  

  MS. RUSHING:  Well ,  but I  would have the same concerns wi th regard to 

grant ing them the abi l i ty to do something I 'm not  sure they have the r ight to do.  

  MR. MACMANN:  I  am with you there.  I  am.  

  MS. RUSHING:  So i f  we would l ike to see  that issue set t led e ither by the court  

or  by agreement between the par t ies , then you know I would want  to e i ther  see them 

withdraw their  appl icat ion and br ing i t  back when the legal issues are resolved or  we 

can vote i t  down.    

  MS. LOE:  Mr.  Strodtman?   

  MR. STRODTMAN:  I ' l l  make a note that I  was not  here at the last  minute.  I  

was out of  town, so I  apologize for  not  being here on the previous one.  I t  seems l ike 

there was a lot of  d iscuss ion on th is .   So that 's  my f irst  statement.   So going in wi th 

that  said, I 'm struggl ing wi th my ro le as a Planning and Zoning commissioner .  I f  I  

approve th is  PD Plan amendment , which basical ly is  insta l l ing a fence with the proper 

buf fer ing, I  don' t  see where my ro le --  I  don' t  know in my six  years  of  being on th is  

commission that  I 've ever had to worry about  a legal  in terpretat ion of  something that 

is  maybe outs ide of  my wheelhouse,  i f  that makes sense.   So I 'm probably miss ing 

some informat ion on what was d iscussed at  the las t meet ing that  maybe is  the p iece 

I 'm missing.   But  to me the fence and the buf fer ing is  wi th in our --  my wheelhouse of  

Planning and Zoning,  but who owns that  land and any trees and exact ly where that 

fence fa l ls ,  we never real ly get  in to on other cases.  And maybe i t 's  a lways never 

been chal lenged that there was a legal  d ispute as to who owned that  ac tual  proper ty.   

I  don' t  see that  that  fa l ls  into my respons ib i l i ty,  i f  that makes sense.   

  MS. LOE:  I  th ink  I  made the same statement  at the las t meeting,  

Mr.  Strodtman, that to me it 's  c lear -cut what  we are evaluat ing and what  we are 

opin ing on.   But based on the d iscuss ion at the las t meet ing I  could a lso understand 

how our dec is ion could inf luence or  be construed to inc lude some interpretat ion of  



who might own that  land.  I  have to admit  th is go  around I  am very uncomfortable 

approving a p lan that  shows a fence going across a proper ty that has a current  

injunct ion in process.  That fence current ly can' t  be bui l t .   To me it  throws a l i t t le b it  

more into the gray area.   

  MR. STRODTMAN:  Mr .  Zenner , maybe even José, help me wi th th is.   I  mean, 

is  that the Planning and Zoning Commission 's respons ib i l i t y is  to c lar i f y who owns 

something?  I  mean,  wouldn' t  the assumption be that i f  they bui ld  i t  and i t 's  not theirs , 

there's consequences?  I  mean, that ' s  not  my job.  

  MR. CALDERA:  So whatever  act ion you a l l  take tonight,  le t 's  say you were to 

approve.  I t  doesn' t  mat ter .   That does not get  around the injunct ion act ions on 

Mr.  Hol l is 's  c l ient.   To over  s impl i f y th is Mr .  Strodtman, your point is  correct  which is 

you al l  are deal ing wi th th is  spec if ic  issue and are not making a determinat ion about  

the under lying legal  r ights.   Now, Mr.  MacMann's  concern and Ms.  Rushing's concern 

is that th is  might  have some k ind of  persuas ive ef fect  on a court .   I 'm not  go to speak 

to that because that is  up to the judge.   W hat I  wi l l  te l l  you is that  you do have the 

author i ty to proceed with a vote on th is;  up, down,  table,  whatever you want  to do.   I t  

wi l l  not  have --  I  do not bel ieve i t  has any legal  determinat ion on the under lying 

ownership.   Okay.  

  MS. LOE:  Mr.  Stanton? 

  MR. STANTON:  I 'm in the same boat as  my col league.   I  was also gone dur ing 

the same meeting.   I  unders tand we missed a humdinger.   I  agree wi th my col league 

on one hand but  also I  don' t  want  to inf lu ence the dec is ion of  the cour t e ither.   I  feel  

l ike a win-win for  you would be to s tep back and let the chips fa l l .   That 's  jus t me.   

Even though I  know that  th is is  - -  seems to be a c lean-cut act ion as far  as our ro le,  

but i t  seems l ike some people are just  too happy to see this  get voted real  quick .  And 

when I  see speed,  I  d id to want  to see why that is .    

  MS. LOE:  Ms.  Rushing?   

  MS. RUSHING:  I  st i l l  fai l  to see why t ime is of  the essence here.  I  don' t  th ink  

that  our  dec is ion would af fect the cour t and that 's  not why I  hes i tate to say yeah, go 

ahead and bui ld  that  fence.  I 'm look ing at what was done and the statement that i f  we 

approve th is ,  they're going to go out as soon as they can and put  that fence up when 

they could eas i ly,  as  far  as I  can te l l ,  wai t  unt i l  the issue wi th regard to ownership is 

resolved.   I  just  - -  they' re  --  they are ask ing me to say yes, go bui ld a fence on 

property that  I  know the ownership is  in  dispute.   I 'm not  going to make a dec is ion as 

to who owns that property.   I  don' t  know who owns that  property.   Not knowing who 

owns that proper ty,  how can I  say you can bui ld  a fence on i t .    

  MS. LOE:  Ms.  Burns?   



  MS. BURNS:  I 'm a lso --  I  don' t  see the rush in th is .   I  th ink  I  would l ike to do 

th is  r ight  and not  look back and  think  we have some unintended consequences.   I  a lso 

to Mr.  Strodtman's  point ,  we receive information and we have papers and repor ts f rom 

Staf f  and indicat ions but  we a lso publ ic hear ings.  People 's opin ions matter.   I t  is  

impor tant  that  we l is ten to people who are involved and af fected by these cases and 

that  weighs wi th me.  I  th ink  about what I  hear in these comment sess ions and that  

helps me form my opin ions and the way I  vote.  

  MS. LOE:  Mr.  MacMann? 

  MR. MACMANN:  To s impli f y - -  to speak to some of  our fo lks who were not  here 

--  maybe you did read a l l  of  the deta i ls  in  the minutes.   Some of  the proper ty owners  

are very concerned about es tabl ished vegetat ion,  ser ious trees on there.  And some of  

you ment ioned you cut  my tree down,  yeah you could pay m e for  i t  later i f  i t 's  found to 

be another person's  tree.  The t ree is  gone.  This  is  not a s imple case.  I t 's  not  

stra ightforward.  There is  no rush to i t .   I  don' t  want  to make a wrong dec is ion one 

way or  another.    

  MS. LOE:  So is there some agreement  among the Commission about  an opt ion 

other than a mot ion?  Do we need to make a motion i f  we want  to ask them to 

wi thdraw?   

  MR. ZENNER:  W ithdraw of  the case is  the appl icant 's  choice.    

  MR. CALDERA:  In order to ask that  quest ion you would have to o pen the publ ic 

hear ing and ask i t  of  Mr.  Hol l is .    

  MS. LOE:  I  guess I 'm ask ing the Commission i f  we want  to go there.    

  MR. MACMANN:  Before --  i t 's  only fa ir  to  Mr .  Hol l is  and h is  c l ients  that we ask 

them rather than assuming what their  course of  act ion may be.  

  MR. CALDERA:  And just  to be c lear ,  once we open the publ ic  hear ing Mr. 

Hol l is  wi l l  have an opportuni ty to speak, but so wi l l  anybody e lse that would l ike to 

respond.   

  MS. LOE:  I  understand.   Are we ready for opening i t  back up?  Okay.   W e're 

going to open back up the publ ic hear ing.   

Public Hearing Reopened  

  MS. LOE:  W ould anyone l ike to come forward?  Please state your name and 

address for the record.  

  MR. HOLLIS:   Robert  Hol l is ,  1103 East  Broadway for the appl icant  with 

the Van Matre Law Firm.  I  came up here to answer any quest ions.    

  MS. LOE:  I  th ink  we have a quest ion of ,  of  the opt ions avai lable to us i t  

seems l ike i f  the applicant wi thdrew that may provide  you with the most oppor tunit ies 

moving forward.  Therefore,  we would l ike to pursue that  f i rs t .    



  MR. HOLLIS:   I  wi l l  t r y to make a shor t response.  I  th ink  i t  would set  a 

horr ib le precedent to consent  to wi thdraw, wi thdraw or  even a tabl ing based on 

informat ion that just  has no bear ing on the dec is ion.   To the extent  that a tree would 

be cut  down, that  is  potent ial ly the court .   W ith that said,  my c l ient  would not  agree to 

wi thdrawing or f rank ly tabl ing i t  again.   The rush, again,  is  to protect the addi t ional  

neighbors , the neighbors where we have put  temporary fences up for now because 

that 's just  based on their  request .   And again --  I  haven' t  asked my c l ient  th is but I  

th ink  i f  you did choose to table i t  we would rather you vote no.   Just vote no.   Bu t  i f  

you did chose to table i t  for  some --  i f  we went  to February --  we don' t  even have the 

par t ies  st ra ight in the O'Nei l l  case.  W e're not  even c lose.  W e'd just  be back here 

again.   So i f  you did choose to do that ,  my recommendat ion --  I  don' t  know if  m y c l ient 

would do th is --  my recommendat ion would be to request that the c ity manager  p lace 

th is  on the Counc i l 's  agenda, which can happen.   

  MS. LOE:  I  bel ieve the a lternat ive is denia l.   I f  you choose not  to 

wi thdrawal ,  we are going to deny.  

  MR. HOLLIS:   Excel lent .   Thank you.  

  MS. LOE:  Thank you.  Any addi t ional publ ic comment?  

  MR. O'NEILL:   James O'Nei l l ,  1211 London Drive.  For the gent lemen that 

missed the las t meet ing part  of  th is  a lso involved not just  some trees,  but the area in 

quest ion has been taken care of  by the homeowners in  that  area for wel l ,  probably in  

the area of  20 years.   The var ious d if ferent res idents  have landscaped that area to 

their  l ik ing.  Some may have a natural  growth type of  th ing.   Some of  them might have 

bamboo.  In our case we have landscape t imbers  and mulch al l  the way to where the 

fence was.  In our area,  the fence wasn' t  in any type of  di lapidated s tate at  a l l  except  

at  the very bot tom where the Univers ity Chrys ler had done some gravel ing behind the 

b locks and cross to the bot tom of  the fence.   So I  am with whatever your  dec is ion is .   

I  th ink  there is  an opportuni ty by not  wi thdrawing because i t  seems l ike at that  point  

reapply the very next day whereas i f  you deny i t  then they're k ind of  out of  luck unt i l  a  

year  f rom now.  Al l  I  can say is I  wanted to f i l l  some of  you fe l las in on what  some of  

the issue was.  From that,  thank you for the opportunity to speak again.  

  MS. LOE:  Thank you.  Any quest ions for  th is  speaker?  I  see none.   Thank you.  

Al l  r ight.    

  MR. GOVERO:  Jeremy Govero,  I  l ive at 1119.   I  want to c lar i f y one more t ime 

Mr.  Hol l is  saying there were s ix neighbors  that  were af fected by th is fence l ine.   One 

is L loyd, he l ives next to me.  I  ta lked to h im on the phone before I  came and a c lose 

f r iend past away and was not able to be here.   Once again the idea that th is  is  

somehow only af fect ing two neighbors , that we' re the only ones that  care is  absolute ly 



lud icrous.   Anyone who was here for  the las t  meet ing knows that is  absolute ly not  t rue 

in any way.   We had over 20 people here before, a l l  very unhappy wi th th is  and the 

way i t 's  been taken care or .   I t  is  af fect ing a lot  of  people.  Everyone is  not  okay.   The 

reason they put in a temporary fence is  to stop people f rom walk ing through, which 

should have been done as soon as you dec ided to take down the fence.  Nonetheless I  

apprec iate a l l  of  your t ime.  I  wanted to make that c lar i f icat ion.   Once again,  th is is  

not okay wi th four  of  the s ix neighbors  in  any way whatsoever just  because they are 

not here to.  They were a l l  here las t t ime.  That was the d iscussion that was had.   

  MS. LOE:  Thank you.  Any quest ions?  I  see none.  Thank you.    

  MR. GOVERO:  Thank you so much.  

  MS. LOE:  Mr.  Stanton?   

  MR. STANTON:  Is i t  proper  for  me to ask Mr.  Hol l is  to come up to the podium?   

  MS. LOE:  Mr.  Hol l is  could you come back up?  I  th ink  we --  

  MR. STANTON:  W e didn ' t  c lose the public  hear ing.   Right?   

  MS. LOE:  W e have not.    

  MR. STANTON:  I 'm look ing for a win -win, you know that.    

  MR. HOLLIS:   Yes,  s ir .    

  MR. STANTON:  Okay.   So in my mind I 'm th ink ing you're not  wi l l ing to 

wi thdraw because you haven' t  ta lked to your c l ient,  you don' t  feel  l ike making that 

dec is ion or you are just saying that is  not  an opt ion, i f  I  g ive you a chance to f igure i t  

out wi th your c l ient?   

  MR. HOLLIS:   Correct.   That 's  not an opt ion.  

  MR. STANTON:  Okay.   Thank you.   

  MS. LOE:  Any addit ional  comments?  Seeing none,  we're going to c lose the 

publ ic hear ing.    

Public Hearing Closed  

  MS. LOE:  I  guess a technical quest ion is  a denia l - -  are we making a motion 

and then vot ing on i t  or  are we doing something e lse?  

  MR. ZENNER:  I t  would be a mot ion.  I  th ink  the way we've --  we would l ike to 

do th is is ,  th is  is  a motion in the af f irmat ive,  everybody then v otes no, which would 

serve as a denia l.    

  MS. LOE:  Thank you.   

  MR. ZENNER:  So long as everybody's  c lear  on that.   Don' t  vote the oppos ite 

way.    

  MS. LOE:  Mr.  MacMann?   

  MR. MACMANN:  I  would be wi l l ing to make that  mot ion.   I  just  want  to make 

sure al l  commissioners, par t icu lar ly the two gentlemen who were not  here the las t t ime 



had the opportuni ty to ask any more quest ions or  --  

  MS. LOE:  W e' l l  have d iscuss ion on the mot ion.  

  MR. MACMANN:  With that in mind,  my fr iends, in the matter of  the 

University Chrysler PD Plan in Case No.  18 -182 I  move for approval .  

  MR. STANTON:  I  second.  

  MS. LOE:  Second by Mr.  Stanton.  W e've a motion on the f loor.   Any 

d iscuss ion on that  mot ion?  Mr.  MacMann?   

  MR. MACMANN:  Just to be c lear and to fo l low up  on the at torneys and our c i ty 

p lanners  advice,  I  wi l l  be vot ing no.  Just to be c lear .  

  MS. LOE:  Thank you.  Any addi t ional comments?   

  MR. STRODTMAN:  My only comment would be I  jus t want for  future --  I  th ink  

we are in  some ways in my opin ion cross ing a l ine that  is  not our respons ib i l i t y.   I  

th ink  i t  is  the Ci ty and the cour ts '  respons ib i l i t y to determine ownership and not  ours .  

We are grant ing a fence and landscaping.  We are not grant ing ownership.  That is  

outs ide of  my respons ib i l i t y and so I  w i l l  be vot ing yes.  

  MS. LOE:  Any addit ional  comments?  Mr .  Stanton? 

  MR. STANTON:  L ike a counter -argument  to my col league's s tatement.   Though 

I  agree wi th h im, I  feel  l ike we're doing the same th ing by sett ing a precedent  by not 

a l lowing --  there's something in here that 's  not  r ight .   I  feel l ike what  is  t ime?  I t  

seems l ike a l l  part ies are not wi l l ing to deal wi th that  t ime,  so we're faced wi th the 

dec is ion we are at.   I  don' t  want to make a precedent in  the other  d irec t ion e i ther.   I  

p lan to vote no.      

  MS. LOE:  Addi t ional  comments?  I 'd  l ike to say that I  concur  with 

Ms.  Rushing's  statement  that we are being asked to make a dec is ion on land that  is  in 

d ispute and I  do feel uncomfortable wi th that .   I f  th is was not in  d ispute,  I  do agree 

that  i t  would be a c lear dec is ion.  Any addi t ional comments?  Seeing none,  Ms.  Burns 

may we have a ro l l  ca l l ,  please?   

  MS. BURNS:  Mr.  Harder?   

  MR. HARDER:  No.    

  MS. BURNS:  Mr.  MacMann?   

  MR. MACMANN:  No.  

  MS. BURNS:  Mr.  Stanton? 

  MR. STANTON:  No.   

  MS. BURNS:  Mr. Strodtman?   

  MR. STRODTMAN:  Yes, ma'am.   

  MS. BURNS:  Ms. Rushing?   

  MS. RUSHING:  No.  



  MS. BURNS:  My vote is no.   Ms.  Loe?   

  MS. LOE:  No.  

  MS. BURNS:  Six to one,  the motion is denied.   

  MS. LOE:  That conc ludes our  publ ic hear ing port ion of  the evening.  And our 

cases for  the evening.    

 


